
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 


at |http : //books . google . com/ 


'^ --^^-^■m. 


■f^^^^'l 


'"'J^>^ V^-^ '\^L:^' J^ . "^ \ 


X^A f^ 


r,A' 


^ >^v 


v^y? 


ffrr"^ 


y.-.-s ^.^£J>,,- -^ r 


6Z3 265 ^t^O 901-9 e 


I 





TT-^ 


/ / 


r.'v 


/^' 


^[if^SS" 


^^ 4 f 


yZ 






>-^., fSr'^ 


\./ 


r>v^; 


'fT 





jO\ V 



I P N ' . ' 


O F 


TENURES. 


Satius eft pet er e f antes guamfe6iari rhulos. Lord CoKE. 

Profunt minus reSle excogitata ; cum alios inciientjaltem ad 
veritatis Invejiigationem. Fulb, a'Bartol. 


By Sir MARTIN WJIIGHT, 

Late one of the J u*d g e s of the Court of 
King's Bench. ' 


THE FOURTH EDITION. 


-4-' -.y 


K/>'<: 


L ON DON: 

PRINTED FOR F. WINGRAVE, SUCCESSOR TO 
MR. NOURSE, IN THE STRAND. 


MDCCXCII. 


T O 
THE RIGHT HONOURABLE 

Sir Robert •Raymond, Kt. 

Lord Chief Justice of the Court 
of King's Bench, 

ANO 

One of his Majesty's moft HoKOURAStB 
Privv Council. 

MY LORD, 

THE Honour you have done this 
Treatife, by fuiFering it to pafs 
your Lordfhip's Hands without Cen- 
fure, hath encouraged me to ofFer it to 
the Public under your Protedion. 

The Deference which is juftly paid 
to your Lordfhip*s Judgment by the 
Students and ProfefTors of the Law in 

particul^y 


iv DEDICATION. 

particular, and which is equally due 
from all, who look into our legal Con- 
ftitution or Polity, cannot fail to give 
this Piece a favourable Reception, if, 
upon a fecond Reading, your Lord- 
fhip ihall think -^it deferves your Pa- 
tronage. 

My Lord, while I am thus providing 
for the Succefs of my Endeavours, I 
cannot help boafting the Advantage it 
gives me of declaring to the World, 
that I am, with the greateft Refped, 

MY LORD, 

Tour- Lord/hip's 

moji obedient Servant^ 

M, WRIGHT. 
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AN 

INTRODUCTION, ^c. 

TH E Defign of this Treatifc is 
to fliew the Original, the Efta- 
blifliment, and the Nature of Tenures: 
And becaufe all that Part of our Com- 
mon Law, that concerneth Tenures, 
hath Original from the Feudal Law 
(a), I propofe to profecute it in the 
following Method. 

I. I fhall coUedt, and throw toge- 
ther [in the belt Manner I can] fo 
much of the Law or Dodrine of Feuds, 
as feems necelTary, and wanting to a 
right Apprehenlion of Tenures. 

(a) Fide Sir Hen, Spelman's Poflhum. Treatife- of Par- 
liaments 57, 58. Pojlhum. Treatife of Feuds and Te- 
nures by Knight-Service per totumj and Glojf. ad ver- 
bum Feodum. Crag, dejure feud. L. i. dieg. 7. And 
Philip his Treatife of Tenures in Capite, and by Knight-' 
Servite^ per totum. 

B IL 
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II. I fliall endeavour to difcover 
the Time when, and the Authority or 
Law it felf, by which Feuds or Fees 
were eftablifhed in England^ and by 
which* the Law of Feuds became a 
Part of our Common Law : And fliall 
take occasion to fliew that Wardship, 
Marriage, Relief, and the like Fruits 
[or feeming Grievances] of Tenure 
were either properly Feudal, or that 
they prevailed among us as fuch, in 
Confequence of our own Confent 
to the Introdudiod or Fidion of 
Tenures. 

III. I fliall confidei" the main Prin- 
ciples, Qualities, and Rules of Te- 
nure, and fliall fliew that they are 
plainly Feudal, and that they are to 
be accounted for only as fuch. 


CHAP* 
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C H A P. L 

A S I do not mean to exhibit a 
XjL tedious or minute Treatife of 
Feuds, 1 fliall not prejudice or per- 
plex the Reader with trifling Etymo- 
logies (b), imperfeft Definitions (c), 
of . contradidory. GlofTes : But fliall 
conifine my felf to fuch Texts as arc 
generally agreed, and fliall offer fucb 
an Account of the Policy and Nature 
"of .Feuos in general j as may ftippjy 
the Want of a fognal Ddfinition j an^ 
flial} barely ptopofe Mr. Somners Ety-r 
mon^ becaufb it feems too rational to 
be flighted, and is in Truth too goo4 
a Bails to be ne^eded. 

(b) Whereof ttwr* are many. Du Frtfnt Ghffi «/ 
verSi. Ftudu"m.- Sommer Treatiji ef Gaveii, 104. Stry 
Exam, juri feud. 'c<ip. 2. ^.1. Crag» de jure feui^ 

4P.-4I- 

(c) It being impofllble to warrant, or fuggeft the f&. 
vecal Kinds of Modern or improper Feuds, within the 
Compafs of any D^finitton or DefcHption whatfoever : 
Upon which Account the Feudifts fay, that Ornnis dtfi^ 
nitit' in jure perkulafa tji: Vid. Ci^g. de jur. feud. 49) 
43. Zafius in ufus feud. 3. 

^ IB 2 Mr. 
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Mr. Somner then fuppofes, that the 
Word ^^Feud is a German Compound, 
" which confifts of Pehy Feo or Feohy 
** fignifying a Salary, Stipend or 
" Wages (d), and of Hade^ Hjsad^ or 
** Hodey importing Quality, Kind, 
" or Nature (e) ; fo that (fays he) 
" Feudunty Fee^ or Land holden in 
" Feey is no more (confidered in its 
" firft and primary Acceptation) than 
*^ what was holden in Fee-bode ^ by 
** Contraction Feud or Feod, i, e, in 
** a ftipendiary, conditional, merce- 
** nary Wav and Nature, with the Ac- 
** knowledgment of a Superior, and a 
" Condition of returning him fome 
" Service for it, upon the With- 
" drawing whereof, the Land was re- 
" vertible unto the Lord (f)." This 
Etymon not only fuggefts the moft 
probable Account of the Word, but 

(d) Vide Schilt. Cod. jur. Aleman. de nat. Succeffioil. 
■feudi, Cap. i. Seft. 3. & Comment, ad Rubr. SeS. 7. and 
Spelm. Pojlhum. Treatifs ef tht antient Gniernment ^ 
England 51. , 

(e) Somh. Treatife of Gav. 106,— 108. Vid. Zfthn. 
Gloir. ad verb. Feodum. 

(f) Smin. Treatife of Gav. iio^ iii. 

gives 
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gives us the qleareft Defcription of 
the Thing it felf, and is agreeable to 
the Bosk of Feuds (g), which fays, 
that Beneficium (Feudum fcilt.) (h) 
illud efi^ ^uod ex benevolentia ita 
dabatur alicuiy ut froprietas ret penes 
dantem remaneret^ ufusfruSius ad ac- 
cipientem ejufq\ hteredes pertineret ad 
Hoc, Ut ilk ^ ejus heeredes Domino 
Jideliter fervirent : The Serife where- 
of is thus expreffed by Mr. Selden^ 
viz, " Feuds or Feuda being the fame, 
** which in our Laws we call Tenan^ 
** cies or hands held, and Feuda alfo, 
** are PofTeflions fb given and held 
** that the Pofleflbr is bound to do 
*.*, Service to him, from whQm they 
** were given (i),'* 

This Service was originally purely 
Military (k), and the PofTefTor's or 
Feudatary's 'ffomage ox Fealty, was 


f g> Feud. Lib. a. Tit. 23. 

(h) Feuds wer? antiently called Beneficia, ut tnfi-a^ 
p. 19. Hence maqy Ecciefiaftical Feuds are to this Day 
called Benefices, fide SfelftuinU f^bum' Tr^atye of 
feuds 9. 

(i) &eld. Tit. of Honor 273, 

(k) Vide infra x% 27. 

B 3 (as 
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(as it ieems) in the Infancy of Feuds ^ 
a Kind of military Engagement, x^-^ 
ther implied than ^xprefled (l), to 
be faithful to his Benefa^ftor, and alfo 
Afliftant unto him (m). Sir Henry 
Speltnan therefore calls a Feudy Prpe-r 
diutn militare (n), and Mr. Somner lay? 
(o), thatev^ry Inheritance is improperly 
and corruptly called a Fief or. Fee^ 
that is not holden Militiae gratia^ the 
Ground of all Fees (p). 

To manifeft the Truth of this AU 
fertion, it is neceffary tp take a fhort 
View of the Original oi Feuds \ which 
were a military Policy of the nof:« 
fhern conquering J^ations (q)^ dcvi-» 


(1) Vide infra 27. 

(m) 5fA/. Tide of IJonor 274. 

(n) Ppfthum. Treatife of Feuds 6< 

(o) Treatife of Gay. 49. 

(p) Ftudirum invenSum peperit rei A£litarit aeujjkai, 
^peim. GloiT. ad verb. Feudum. 

Omnid Feuda ad milii'ta fubventlontm eicpeditloreminventa 
Junt. Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4. SeS. i. 

(q) Conftat Feudorum originem aSeptentrionaUbus GiJfti- 
bus dejiuxtjjiy i^c. Crag, de jiire feud. 25, 375. Schflt.' 
Com. ad jus Feud. Alaman 8. Seld, Title of Honor 
274. Speim. Glojf. ad verb. Lex, Hie contraHuf [f9ilicet 
FeudalisJ proprius tjl Gfrmanicarum Gentium, neq; ufquain, 
invenitur, nift ubi Germani fedes pojiiertoit% GrotdtpjurQ 
Belli & Pacis Lib. i. Cap. 3. Sett. 23* 
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fed as the giofl: likely Means to fecure 
their new Acquifts, and were large 
Diftrids or Parcels of Land given or 
allotted by the conquering General, 
to the fuperior Officers of his Army* 
and by them dealt out in lefs Parcels 
to the inferior Officers, and moft de- 
ferving Soldiers (r) : Thefe Allot- 
ments or Portions of Vi<9:ory natu- 
rally engaged fuch as accepted them 
to defend them ; and as a Part could 
not be prcferved independent of the 
Whole, all Givers, as well as Receiv-» 
ers, were mutually and equally con- 
cerned to defend the Whole j but ay 

(r) Cum ex Septentrtone (guam Plinius tffic'mam rentfittn 
hertffimi dixit) Innumerie Gentes dotni tntpia ret fdmilia* 
ris preffa egrederentur novas fedes petitUrA, Gttot, Van' 
dali, £f Hunni.^ tandetrf ttiam . Longebardi [ut dt aliis ta- 
ctam} Imptrium Rtmanum diripui^ent, Jlegiqnes ex bofti 
eaptas militari mart inter fe diviferunt^ ut non miner /»- 
/^riorum quam Principum in bis Expeditionihus habtreturt 
Ratioy tfc. Crag, de jure feud. 19, 20, 376. Afid 
Sir William Temple fpeaking of the Saxons fays. That their 
Princes or Leaders of their feveral Nations, bepame 
Konings or Kings of the Territories they had fubduec^ 
and that they referved Part of the Lands to thetnfel^es 
for dieir Revenue, and fl)ared the reft atnong dieir 
chief Commanders by great Divifions, and among theU 
Soldiers by fmaller Shares, Tesr^, htrtditif. U tbt Hijl, 
tf Engiapd ^5. 

B 4 that 
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that could not be done in a tumul- 
tuary Way, Order, and to that End 
a military Subordination was necef- 
fary ; and therefore each Receiver 
was fuppofed, in Confequence of his 
Acceptance of any Portion, to oblige 
himfelf as long as he held it, to at- 
tend to, and enter into Meafures for 
the Security and Defence of the 
Whole, whenfoever he fhould be re- 
quired (f) by his Benefador or im- 
mediate Superior, and was likewif^ 
fuppofed to be accountable to him as 
his Commander or Leader, for his 
Attendance, and a faithful Difcharge 
of his Duty : Such Benefadlor or Su- 
perior was likewife fubordinate to, 
and under the Command of his Bene- 
faiStor or Superior, and fo upwar<ls to 
the Prince or Chief himfelf. Thus 
a proper military Subordination was 
naturally and rationally enough in- 
ferred aiid eftablifhed 5 and an Army 

(f) Quantum ad fervit'ta frteftanda—-—VaJattus. quam- 
diu ftudum tenety ^ non ultroy Domino jti/ia Bella meventi 
tenebitur—'—Prieftabit auttm tafervitia mn nifi requifitus, 
2aSms in ufus feud. f. 29. 

of 
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of Feudataries were, as fo many Sti- 
pendiaries, always on Foot, ready to 
mufter and engage, in the Defence of 
their Country (t) : So that the feudal 

( t) Loyfeau^s Account of the Diftribution of Gaul among 
the Franks being of this Nature, I fliall here tranfcribe the 
Subftance of it, I'/z. ^ant au terresde la Gaule^ Les Fran^ 
cots vi^orieux les conjijquerent toutes. — Et hors celleSj quails 
retindrent au Domaine du Prince-^ Us dtftribuerent t$utes Us 
0utres par Climats ^ territplres aux principaux Chefs 13 Ca^ 
fitaines de leur Nation. Donnant a tel toute une Province a 
fitre de Duche ; a tel autre un pays de Frontiere a tiire de 
Marquifat : a un aiHre une ville avecfon territoire adjacent 
a titre de Comte : href a d*autres des Chafteaux cu villages 
avec quelques terres d'alentour a titre de tiaronne^ ChafteU 
lenie^ ou Jimple Seigneurie^ Jelon les merites particuliers de 
cbacuny Gf felon le nombre des foldats qu'il avoit Jiubs luy % 
car c^ejhit tant pour eux que pour leurs foldats — lis i^e 
concederent pas ces terres a leurs Capitaines pour en jouyr 
en toute Franchife^ W fans prefiation ou redevance i^ucune^ 
ains les concederent a titre de Fief cefl a dire a la charge 
d^afftfter a tpus jours le Prince Soverain en guerre*-^-^ 
JEt non feuletnent le Prince Soverain des Francois conceda 
a fes Qipitaines tant pour euxy que pour leur foldats^ les 
terres de leur partage a titre de Fief vers luy .' mais 
aujfi ces Capitaines baillerent a chacun de leurs foldats la 
party qu*il leur en voulurent conceder, a tnefme titre de 
Fief vers eux^ c*efi a dire a la Charge quails feroient tenus 
les ajjifter en guerre toutefois & panics qu'il en feroit 
bejoiny &f par ce nwyen leurs compagnies demurerent en^ 

tieres pour jamais, ? Ces Capitaines avoient le ^om^ 

^andement (sf puiffance puhlique en qualite d^offciers^ ejlant 
tous jours demeurez en leur charges de CapitdineSy En tant 
que par le moyen des VaffauXy quails avoient foubs euXy 
leur Compagnies &f bandes efioient maintenues a perpe-^ 
tuitey ist de fai£f aux livres des Fiefs ils font appellf^ 
Capitanei Regis aut Kcgni, Lo^feau Traite (Je Seigneurie 

Returns 
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II. I fliall endeavour to difcover 
the Time when, and the Authority or 
Law it felf, by which Feuds or Fees 
were eftabliflied in England^ and by 
which* the Law of Feuds became a 
Part of our Common Law : And fliall 
take occafion to {hew that Wardship, 
Marriage, Relief, and the like Fruits 
[or feeming Grievances] of Tenure 
were either properly Feudal, or that 
they prevailed among us as fuch, in 
Confequence of our own Confent 
to the Introdudioij or Fidion of 
Tenures. 

III. I {hall coniidei* the main Prin- 
ciples, Qualities, and Rules of Te- 
nure, and {hall {hew that they are 
plainly Feudal, and that they are to 
be accounted for only as fuch. 


CHAP. 
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C H A P; I. 

As I do not mean to exhibit a 
tedious or minute Treatife of 
Feuds, 1 fliall not prejudice or per- 
plex the Reader with trifling Etymo- 
logies (b), imperfeft Definitions (c), 
or . contradidory. Glofles : But fhall 
confine my felf to fuch Texts as arc 
generally agreed, and fliall offer fucb 
an Account oi the Policy and Nature 
of .FeuUs in general, as may fiippjy 
the Want of a fognal Definition ; aqj 
fliall barely propofe Mr. Somners EtyT 
mon^ becaufe it feems too rational to 
be flighted, and is in Truth too good 
a Bafis to be negleded. 

(b) Whereof ^re are many. I>u Fr^ne Ghjf, td 
vtrH FeuJu'tit.' Somitr Treatife if Gaveli, 104. Stry 
Exam, jun feud, 'cap, 2. ^. I. Crag, it jurt ftui^ 
49,^1. 

(c) It being impofltble to warrant, or fuggeft the fe<- 
vei^l Kinds of Modern or improper Feuds, within the 
Compafs of any D^finitrdn or DefcHption whatfoever : 
Uppa which Account the Feudifts f<Ly, that Onmls defl^ 
nitio in jure ferhuJofa eji: Vid. Ciag. de jur. feud. 44> 
43. Zafius in ufus feud. 3. 

" B 2 Mr. 
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Mr. Somner then fuppofes, that the 
Word ^^ Fetid is a German Compound, 
" which confifts of Peh^ Feo or Feohy 
" fignifying a Salary, Stipend or 
" Wages (d), and oi Hade^ H^d^fx 
** Hode-i inaporting Quality, Kind, 
" or Nature (e) ; fo that (fays he) 
" Feuduffty Fee^ or Land holden in 
" Fee^ is no more (confidered in its 
" flrft and primary Acceptation) than 
" what was holden in Fee-hodey by 
** Contradlion Feud ox Feod, i. e. in 
" a ftipendiary, conditional, merce- 
** nary Wav and Nature, with the Ac- 
** knowledgment of a Superior, and a 
" Condition of returning him fome 
** Service for it, upon the With- 
" drawing whereof, the Land was re- 
** vertible unto the Lord (f)." This 
Etymon not only fuggefts the moft 
probable Account of the Word, but 

(d) Vide Schilt. Cod. jur. Aleman. de nat. SucceffioB. 
'feudi, Cap. i. Seft. 3. & Comment, ad Rubr. SeS. 7. and 

Spelm. Pojlhum. Treatife of the ancitnt Gevernment tf 
England 51. , 

(e) Somn, Treatife of Gav. 106,— 108. Vid. 5/</«. 
Glofl*. ad verb. Feodum. 


(f) Smnn. Treatife of Gav. ijo^ iii. 


gives 
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gives us the qleareft Defcription of 
the Thing it felf, and is agreeable to 
the Bo»k of Feuds (g), which fays, 
that Beneficium (Feudum fcilt.) (h) 
illud ejiy ^uod ex benevolentia ita 
dabatur alicuiy ut froprietas ret penes 
dantem remaneret^ ufusfruBus ad ac- 
cipientem ejufq^ haredes pertineret ad 
HoCy Ut tile ^ ejus hceredes Domino 
Jideliter fervirent : The Serife where- 
of is thus expreffed by Mr. Selden^ 
viz, " Feuds or Feuda being t&e fame, 
** which in our Laws we call Tenan- 
*' cies or Lands heldy and Feuda alfo, 
** are PofTeflions fo given and held 
** that the Poffeffor is bound to do 
*.*, Service to him, from whQna they 
** were given (i)/* 

This Service was originally purely 
Military (k), and the PoffefTor's or 
Feudatary's 'ffgrnage ox Fealty ^ -w^i^ 

fg) Feud. Lib. a. Tit. 23. 

(n) Feuds wer? antiently called Beneficta, ut infra^ 
p. 19. Hence maqy Ecciefiaftical Feuds are to this Day 
caUed Benefices, fide Sfebnan'^ {'eftbtun* Tr^att^e of 
feuds <). 

(i) Seld. Tit. of Honor 273, 

(k) Vide infra t^ ^7' ■ 

B 3 (as 
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(as it feems) in the Ififancy of Feuds ^ 
St Kind of military Engagement, r^^ 
ther implied than exprefled (1), to 
be faithful to his Benefa^ftor, and alfo 
Afliftant unto him (m). Sir Henry 
Spelman therefore calls a Feudy Prpe-r 
dium militare (n), and Mr. Somner fay? 
(o), thatevf ry Inheritance is improperly 
and corruptly called a Fief ox. Fei^ 
that is not holden Militice gratia, the 
Ground of all Fees (p). 

To manifeft the Truth of this Afr 
fertion, it is neceffary tP take a fhort 
View of the Original of Feuds \ which 
were a military Policy of the noN 
Ihern conquering Nations (q)^ dcvi-» 


(1) Vide infra 27. 

(m) 5«A/. Tide of IJonor 274. 

(n) Pofthuin. Treatife of Feuds 6< 

(o) Treatife of Gay. 49. 

(p) Feudirum inventum peperit rei A£litarit nuejfttas, 
Spejm. GlofT. ad verb. Feudum. 

Omniti Feiu/a ad militia fubventionem expeditioreminventa 
funt, Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4. Sed. i. 

(q) ConflatFeudorumoriginemaSepUntriBnaUbttsGenti- 
hus defluxtffit (^c. Crag, de jilre feud. 25, 375. Schilt.' 
Com. ad jus Feud. Alamsn 8. Seld, Title of Honor 
274. Sptim. GloJ/l ad verb, Ltx, Hie contraiiuf [fcilicet 
Feudalisj proprius eft Germanicarum Gentium, neq; ufquanii 
invenitar, niji ubi Germani fedes poJiierunU Grot d(P jure 
Belli & Pacis Lib. i. Cap. 3. Sea. 23* 
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fed as the flioft likely Means to fecurc 
their new Acquifts, and were large 
Diftrids or Parcels of Land given or 
allotted by the conquering General, 
to the fuperior Officers of his Army* 
and by them dealt out in lefs Parcels 
to the inferior Officers, and moft de- 
ferving Soldiers (r) : Thefe Allot- 
ments or Portions of Viiftory natu- 
rally engaged fuch as accepted them 
to defend them ; and as a Part could 
not be prcferved independent of the 
Whole, all Givers, as well as Receiv-» 
ers, were mutually and equally con- 
cerned to defend the Whole ; but ay 

(r) Cum ex Sepuntrtone (quam Plinius tfficinam gentium 
iferijimi dixit) Innumera Gentes domi in^pia ret fdmilia* 
ris preffa egrederentur novas fedes petitUra, Qatbiy Van-' 
dali, ii Hunnin tandenf etiam . Longobardi [«/ dt aliis ta- 
ceam} Imperium Romanum dlripuiffentf Jtegi^nes ex hefti 
eaptas mtlitari more inter fe divi/eruni, ut non minor In- 
fMorum quam Principum in bis Expeditioniius habtretur 
Ratio, (Sfc. Crag, de jure feud. 19, 20, 376. Ajtd 
Sir William Temple fpeaking of the Saxons fays. That their 
Princes or Leaders of their feveral Nations, bepame 
Konings or Kings of the Territories they had fubdue(i^ 
and that they referved Part of the Lands to thetnfel^es 
for dieir Revenue, and fbared the reft among dietr 
chief Commanders by great Divifions, and among theit 
Soldiers by fmaller SiUres, Tetr^, htrodttSf, U tk* SiJI* 
if Engiapd ^5. 

B 4 that 
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that could not be done in a tumnl- 
tuary Way, Order, and to that End 
a military Subordination was necef- 
fary ; and therefore each Receiver 
was fuppofed, in Confequence of his 
Acceptance of any Portion, to oblige 
himfelf as long as he held it, to at- 
tend to, and enter into Meafures for 
the Seci^rity and Defence of the 
Whole, whenfoever he fhould be re- 
quired (f) by his Benefador or im- 
mediate Superior, and was likewif^ 
fuppofed to be accountable to him as 
his Commander or Leader, for his 
Attendance, and a faithful Difcharge 
of his Duty : Such Benefador or Su- 
perior was likewife fubordinate to, 
and under the Command of his Bene- 
factor or Superior^ and fo upwar<ls to 
the Prince or Chief himfelf. Thus 
a proper military Subordination was 
naturally and rationally enough in- 
ferred and eftablifhed ; and an Army 

(f) Quantum ad fervitia praftanda —-—Vajallus quam-' 
eUufiudum tenety i^ nen ultra. Domino jufta bella moventi 
tenebitur—'—Prieftabit autem ea/ervitia mn nifi requifitus, 
Zafius in ufus feud. f. 29. 

of 
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of Feudataries were, as fo many Sti- 
pendiaries, always on Foot, ready to 
mufter and engage, in the Defence of 
their Country (t) : So that the feudal 

( t) Loyfeau's Account of the Diftribution of Gaul among 
the Franks being of this Nature, I fhall here tranfcribe the 
S^bftance of it, i/iz. ^ant au terres de la Gaufe^ Les Fran^ 
cots vt^orieux les confijquerent toutes, — £t hors celleSy quails 
retindrent au Domaine du Prince^ ils dijiribuerent t$utes les 
^utres par Ciimats ^ territpires qux principaux Chefs ^ Ca^ 
pitaines de leur Nation* Donnant a tel toute une Province a 
fitre de Ducbe ; a tel autre un pays de Frontiere a titre d$ 
Marquifat : a un aiHre une ville avecfon territoire adjacent 
a titre de Comie : href a d*autres des Chajleaux eu villages 
avec quelques terres d*alentour a titre de Baronne^ ChaJieU 
lenicy ou fimple Seigneurie^ Jelon les merites particuliers de 
chacun^ (sf felon le nombre des foldats qu'il avoit fouffs luy } 
car c^ejioit tant pour eux que pour leurs foldats — Ils i^e 
concederent pas ces terres a leurs Capitaines pour en jouyr 
en toute F^anchife-^ W fc^ns prejiation cu redevance i^ucune^ 
ains les concederent a titre de Fief cefi a dire a la chargi 
d'ajjifter a tpus jours le Prince Soverain en guerre.-^-^ 
JEt non feulefnent le Prince Soverain des Francois conceda 
a fes Capitaines tant pour eux^ que pour leur foldats^ les 
terres de leur partage a titre de Fief VffS luy .' mats 
auffi ces Capitaines baillerent a chacun de leurs foldats la 
part^ qu*il leur en voulurent conceder^ a tnefme titre de 
Fief vers euxy c*e/i a dire a la Charge quails feroient tenus 
les ajftfter en guerre teutefois & panics qu'il en feroit 
hefoin^ &f par ce nwyen leurs compagnies demurerent en* 
tteres pour jamais^ ■■ Ces Capitaines avoient le ^om^ 

^andement 13 puiffance publique en qualite d^officiersy ejiant 
tous jours demeure% en leur charges de Capitaines^ En tanf 
que par le moyen des VaffauXj quails avoient foubs euxy 
leur Compagnies &f bandes ejioient maintenues a perpe* 
tuitej (3 di fai£f aux livres des Fiefs ils font appell^ 
Capitanei Regis aut Rcgni, Loyfeau Traite ^e Seigneurie 
J3> i4» \^% 

Returns 
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Returns of Fealty y or mutual Fidelity, 
and Aid were not originally ex foBo 
(u), but icem to have been politick, or 
rather natural, Confequences drawn 
from the apparent Necefllty, thefe 
warlike People were under,, of m^n- 
taining their Ground with the fame 
Spirit, and by the iame Means they 
had got it. But as the Princes of 
Europe were every Day more and 
more alarmed by the Progrefs of. the 
northern Standard, many of them 
went into this or a like Policy, as the 
ftrongeft Intrenchment ; and in Imi- 
tation of it, they, referving the Do- 
minium or Propriety of the Lands 
they gave, parcelled out fome of 
their own Pofleilions or Territories 
under an exiprefi Fealty (w), engaging 

their 

(u) Renders (or Services as now called) were not origi- 
nally tx pailo vel cond'iitot for that was but Cautela fupera- 
hundans, but of common Right. Spelm. Treat, ef Parlia- 
ments 57. 

(w^ Laborants feculo antiquteri belUs ttndequaqut gr<i- 
vljjimisj Tmperatores, Reger, Princlpes (onfultim ducunt 
ppirtciis f^ magnatibus Juii [quos Cap'ttaneos vocabant'] Re- 
giones integras, prtefertim finitimas & hofti txpofttas dijlri- 
iutre, non ut Jtbi has Integre ptjfidtnttt opes iraderent : 

Sed 
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their Beneficiaries or Feudataries, to 
toakc them like Returns of Fidelity 
ajid Aid, as followed from the Defign 
and Nature of an originai Feud ('s.)^ 
from whence the feudal Obligations 
probably begin to be confidered as 
Render?^ or Services of Render^ cal- 
culated for the Benefit of the Pro* 
prictary, who was, in refpe^ft of the 
Dominiufn or Propriety remaining in 
,|iim, from h^ngefbrth cajled Domi^ 

nm (y). 

The 


^td ut dtJfraSIas in tdoneas portiones Jingulas Jtngulh miU'm 
ft bus [habito perjinarum rejpe^fu] Feudiy i, e, Jiipendii m^ 
mine elocarent\ ^i & cum ipjis patriam unanimiter tm^ 
rentur [fidei Interpojiio jurejurand^] if Militanti Principi 
in auxilium venirmt evscati, Spelm. Gloff, ad verb. //«- 
4um. ■ ' ■ The fame Author ( in his Tnatife of Parlui-m 
punts 57, 58.) fuppofes, that the King of England did in 
the Beginning portion out the Lands of England in this 
Manner : Ami the Lord Coie aflerts, that the firft Kings 
of this Realm had all the Lands of England in Demeihe | 
and Us gmnd Mannors & Royalties (fays he) they refertcd 
to themfelves, and of the Remnant they, for the Defence 
of the Realm, infeoffed the Barons of the Realnii is^c* 
I Inji. 58. i. j^'Oi thcfe Opinions, inf 29^ &£. 

(x) £g0 Titius juror-^^od db ha£ hora ero Fidelis^KuM 
debet effi V^f alius D$min9. Feud. Lib, 2. Tit. 7. 

(y) Paminus appellatur is^ ^i feudum. in re Jua aU 
Uri ffuendum cm/iituit^ idcirco ut vulgo crtditur^ quia res 
in puikm dat4^ deminium isf freprietfiffm retinuif, filum 
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II. I fliall endeavour to difcover 
the Time when, and the Authority or 
Law it felf, by which Feuds or Fees 
were eftablifhed in Englandy and by 
which* the Law of Feuds became a 
Part of our Common Law : And fhall 
take occafion to (hew that Wardship, 
Marriage, Relief, and the like Fruits 
[or feeming Grievances] of Tenure 
were either properly Feudal, or that 
they prevailed among us as fuch, in 
Confequence of our own Confent 
to the Introdudion or Fidion of 
Tenures. 

III. I {hall confidel* the main Prin- 
ciples, Qualities, and Rules of Te- 
nure, and fhall fhew that they are 
plainly Feudal, and that they are to 
be accounted for only as fuch. 


CHAP. 
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AS I do not mean to exhibit a. 
tedious or minute Treatife of 
FsuDs, 1 ihall not prejudice or per- 
plex the Reader with trifling Etymo- 
logies (b), imperfedt Definitions (c), 
of . contradidory. GlofTes : But fhall 
confine my felf to fuch Texts as are 
generally, agreed, and fliail offer fucb 
an Account of the Policy and Nature 
of .Feuos in general, as may fupply 
thfe Want of a fognal Ddfinition; aq^ 
ihair barely propofe Mr. Somners Ety-r 
mon^ becaufe it feems too rational to 
be flighted, and is in Truth too good 
a Bafis to be negjeded. 

(b) Whereof ttiert are many. Du Frtfnt Ghjf. ad 
ver&. Ftudu'M. Simmer Treati/t ef Gaveli. 104. Stty 
Exam, jun feud. "cop. 2. ^ X. Crag, di jure ftui^ 
40,-4i. 

(c) It being impofltble to warranty or fuggeft the fft- 
vetal Kinds of Modern or improper Feuds, within the 
Compafs of any D^finitton or DefcHption whatfoever : 
Upoo which Account the Feudifts fay, that Ornnis dtfi-* 
nitio in jure perkulffa tji: Vid. Ccag. de jur. fcu4. 49> 
43. Zafius in ufus feud. 3. 

B 2 Mr. 
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eonfi^iing mjf fctf to fiach Heads of 
Branches of it, as moft dtredUy i^^d 
fO the Knowledge of 'fmuret. 
> EEaji>s^ Fitfs(^ ox Fees were origi-* 
naHy" precarious, and held ^t the Will 
of the hoid: (x^y.'y then they became 
certain for one Year ^), and were 
I fothc Time after given for Life, (e) ; 
but though Feuds were not at this 
ITime hereditary, yet the Vaflols. of 
feudal Tenants were called Nativi) as- 
if born fuch ; and it was unufual, and 
even thought, hard to re}e<9t the Heif 
of the former Feudktary, provided 
he was able to do the Services of the 
Feud, and the Lord hadno jiift Objec- 

" {t.y Jntrquijpmo tempore Jic erat in Dtminorum pateftatt 
VonriexttrHy ut quando vellent^ poffent auferre Hem in feu- 
"dum a fe datam. Feud. Lib. i. Tit. t. • • ■■ •Statim ab' 
initji erigtnis feudorum in D'omihi feudutrr coneedentis po- 
'ii/iaU fuity feudtcm .concejfum quandocunqi vellet precarii 
"ififtari revtcare, Hknneton de jure feud, 1 39. Somiu 
"Treat, of Gav. io8w 

{d} l^tflea vin eo.ventum eft ut per annum tantumfirmt- 

taterq haberent. Feud. Lib. i. Tit. i.» Deinde ufk 

iholtpk ut per annum integrum Feudum Jemel concej'um-fir" 
mitatem. haberet.. Hanncton de jure feud. 130^ 
^ -(b) Deinde Statutum ejf ut ufq; advitam.rideUtpredji-' 
keretuT* Feud; Lib. !.■ T'it» i. . 'Poftea vera eo ventttfh 

•eft{ ut atfRtcipientis 'vitam perduraret, Hannetpn dc, jurt 
feud. 139. 

''' • tion 
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tion againft him (f) : But though the 
Lord did not remove the Heir from 
the Feud, yet it is not likely that he 
fucceeded ablblutely as of Courfe; l?ut 
that he paid a Fine, or made lbm« 
Acknowledgment, in the Nature of 
Relief (g), for the Renewal pf the 
Feud ; and though fuch Fine or Ac- 
knowledgment was origihally made 
to fecure the Succeffion, which was 
then arbitrary, and at the Will of the 
Lord ; yet it was continued even after 
Feuds became hereditary (h), and is 

(f) Licet Hareditaria Succeffio turn non erat infctidis^ A&u 
tivi tamen hi Tenentes dicebantur ut apud Nas hodief quos iiiji 
jujla offenfa caufa pnecejjirlu ^ ad ferviendum nonfuffice* 
renty durum erat a fuis poffejjlottibus removere, Crag« de 
jure feud, ao, 21. 

(g) Relevium eji pritftathhare^umy ^i quum viteri jun 
feudali non poterant fuccedtre infeudis^ caducam l^ inurtam 

hareditatem relevahant^ foluta fumma vel pecunia Vil aliarum 
rerum pro diverfttate Feudorum. Schilt. Cod. de Bonis Lau- 
demialibus, Sed. 52.-***«>— According to Hotomany Releviuni 
dicitur Honorarium^ quodnovus Fafallus Patrono introitus caufa 
largiturj quaji morte alterius Vafalliy vel alio quo cafufeudum 
ceciderity quodjam a novofublevetur. Vide Hot. de verb, feu- 
dal, Et GloflT. ad X. Scriptores ad verb. Relevium. 

(h) Thus in Germany ^ the old acknowledgment was 
continued by an exprefs Provifion in the Conftitution, by 
which Feuds were made hereditary, vi%. Servato ufu ma^ 
jorum Valvafirum in dandis Equis 6f ar mis fuis Senioribus* 
Vide Feud. Lib. u Tit. !• Et Leges Longobard. Lib. 3. 
Tit. «• S^. 4, 

well 
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well known at this Day (tho' by feveral 
Names) in moft Countries. 

. Feups were afterwards extended, 
beyond the Life of the firft Vaffal or 
feudal Tenant, to his Sons or fome 
one. of them, whom the Lord fhould 
name (i) ; but in fuch Cafe the feu- 
dal Donation (k) was nqt extended 

beyond 

(i) Sic progrejjum eft ut adfilios deveniret in quern (fiilu) 
Dominus hoc vellet beneficium confirmare. Feud. Lib, I. 
Tit. !♦ Proindeq\ receptum ut ad eos Vafalli filios 

quibus id beneficii feudi Dominus concejftffit devenirety £tf 
poftmodum temporis traSfu induSium eft ut ad omnes Fa* 
fulli filios mafcubs Inteftata feudi SucceJJio aqnaliter per<^ 
tineret, Hanneton de jure feud. 139. Schilt. Cod. de nat. 
Succ. feud. Cap; i. SeSt. 5. 

(k) Though the Feudifts have generally confidercd 
Feuds as mere Donations : Yet Mr* Somner (Treats of 
Gav. HI.) fays, that the Feudal Grant, in refpefl of the 
incident Services, is improperly called a Donation, being 
h\xt feodalis dimij/io^ i. e. a Demife in Fee: But ftill the 
Feudifts did properly enough call it a Donation, ift^ 
Becaufe it was not originally fuppofed to be made for any 
immediate or contrafted Equivalent; and the Services 
were rather Confequents of the Relation arifing from the 
Feud or the general feudal Policy, (ui fupra) than im- 
mediate Returns, in Confideration of the Feud or Benefit 
conferred by the Lord ; and thus Grotius muft be under- 
flood, when he fays (in his Treatife de jure Belli ^ Ptf- 
cis Lib, 2. Cap. 12. Se6i. 5.) that in feudali comraSlu 
rei feudalis concejjio beneficium £/?, Paciio autem milita-' 
ris opera pro tutela 5/?, focio ut facias, o.dlyy Becaufe as 
the Lord had the free Choice of his Vaffal, aiid conferM 
the Feud on whom he pleafed, and the Services of the* 
Feud were not fo much calculated for the particular Ad* 

vantage 
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Beyond the Words by any prefumed 
Intent, but was taken ftridly (1), in- 
fomuch, that if the Donation was to 
a Man and his Sons, all the Sons fuc- 
ceeded in Capita ; and if one of them 
died, his Part did not defcend to his 
Children, or furvive to his Brothers, 
but returned to the Lord (m) : In Pro- 
cefs of Time Grandchildren lucceed- 
ed to Sons, and Brothers to Brothers 
(n), if the Feud was antiquum aut 

pater-^ 

vantage of the Lord, as for the Defence of the Commu- 
nity united under a feudal Policy ; the Preference given, 
and Intereft moving from the Lord, was a Benefit confer- 
red in fuch a Manner, that in refpec^ to the Lord, It might 
very well be called a Donation : Et Kcet fays Crag, (de 
jure feud. 42.) Feuda aliter hodie comparentury intervene 
ente fapijjime pretio^ aut alia re pro pretioj Denominatio ta» 
men fit ab eo quod pnevalet " ■ Et ^anquam pretio inters 

veniente^ tamen jujium pretium nunquam numerajji prafumU 
tur^ ^ife fidelitatis & obfequii vinculo alii ajlringit \ vin^^ 
culum enim hoc obfequii pro parte fretii e/i : Itaque feudum li-^ 
berum iff gratuitam donationem definimus ad illud quod fieri 
debet attendentes^ non ad id quod in hoc corrupto faculo apud 
degeneres homines in ufufrequenti videmus, 

(1) Feudum emfua natura eji fpecies quadam Donationis^ 
fcf aquum eJi ut omnes Donationes Jint JiriSfi jurisy ne quis 
plus donajfe prafitmatur^ quam tn Donatione exprejfirit. 
Crag, de jure feud, 50. 

(m) Crag, de jure feud. 2F, 22. 

(n) Pojiremo vera Lege a Conrado Imperatore promuU 
guta (fcui Lib. 5r Tit, l.) ad Nepotes ex filiis mafi:uTts 
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paternuniy that is to fay, not newljT 
purchafed, but came to the Brother, 
by Difcent from his Father: But if 
the Feud was what the Feudifts call- 
ed Novumji that is to fay, newly 
purchafed or acquired by a Brother, 
a Brother fhould not fucceed to it ; 
unlefs it was by Virtue of an exprefs 
Provision in the Conftitution of the 
Feud (o). And at length not only 
JDefcendents in the dired Line fuc- 
ceeded in Infinitum^ blit Collaterals 
alfo without Regard to their Degree, 
provided they were defcended from, 
and were or the Blood of the firfi 
Feudatary (p). 

Sir 


hoc ipfum produ^um fuit. Hanneton de jure feud. 139, 
140.— — C«;7i vero Conradus Romam proficifceretur petitum 
eft afidelibus^ ^i in ejus erant fervitio^ ut Lege *ab eo pro^ 
mulgata^ hoc etiam ad Nepotes ex filio producere dignaretur^ 
i^ ut fraier fratri fine kgitimo Harede defunSio in Bene-' 
fcio quod eorum patris fuity fuccedat. Feud. Lib. i. Tit. i, 
19. Lib. 5. Tit, I. Speiin. Pofthumous Treatifc of Feuds 
4, Crag, dc jure feud. 21, 22, 

(o) Feud. Lib. i. Tit. i, 8, 14, 20. Lib. 2. Tit. 12. 
90.— ——Crag, de jure feudi 22, 163, 242. 

(p) Tandem faSlum eft ut Feuda non folum ad De^ 
fcendentes in perpetuum tranftrent^ fed etiam ut ad CoU 
Uteraks^ ^ui est primo ffafallo defcendebant^ in Infini^ 

turn 
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Sir Henry Spelman fays (q), That 
thefe feveral Conditions of Feuds had 
their feveral Denominations, that is 
to iay, while they were precarious 
they were called Munera ; afterwards 
when they became temporary and for 
Life, they were called Benejicia ; and 
that they were firft called Feuda when 
they began to be granted in Perpe- 
tuity, and not before : And agreeably 
to thisj Mr. Somner calls Benejicium^ 
Feudumz elder Brother, and fays that 
Feudum was a Word not known until 
about the Year 1000 (f ). 

Feuds being thus eftablifhed, and 
all feudal Pofleffion being at this 
Time oi military Obligation, and in 
the Hands of military Perfons, who> 
being Under frequent Incapacities to 
cultivate and manure their own Landsj 
found it neceffary to commit Part of 

turn continUarentttr. Crag, it jure feud. 22j 50, 242, 24^ 
244. Feud. Lib. i. Tit. i. Shilt. de Nat. Succeflion. Cap. 
1. Sed. 8. Spelm. Pofthum. Treatife of Feuds 4, 5. Za- 
fius in ufus feud. 46. 

!q) Vide Spelm. Pofthum. Treatife of Feuds 4, 6, 9. 
Treatife of Gavelkind I02. Vide Scbilt. de Nat* 
Shcc Cap. I. Se£t 3. 

C 3 them 
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them to fuch Perfons as, having no 
feudal Pofleflloii of their own, were 
glad to poffefs them upon any Terms j 
To fuch Perfons therefore they gave 
ibme fmall Portions of their Lands, 
obliging them to fuch Returns of Ser- 
vice, Corn, Cattle or Money (u), as 
might enable them to attend to the 
feudal Puties, without Interruption 
from Affairs of a lower Nature, and 
of mere private Concern : By means 
whereof the feudal Policy was con- 
siderably extended, in regard that all 
Perfons accepting any Kind of Inte- 
l-eft in a Feud, did not only impli- 
citly engage to do nothing to the 
Prejudice of it, but were, under an 
exprefs or implied Fealty ^ obliged to 
anfwer the ftipulatcd Renders, and 
to promote the Peace and Welfare of 
xkiz feudal Society, 

Thefe, and fuch like Interefts, 
being in this View coniidered as 

(u) Vide Crag, de jure feud. 20, 65, Loyfeau Traite 
des Seigneuries 15. 

Feuds 
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Feuds (w), the ancient y^W^s:/ Sim^ 
flicity branched out into great Varie- 
ty, and gave Way to fo many De- 
vices, that it became a neceflary Rule 
or Direction of the Law of Feuds, 
that in the Confideration of a feud 
Tenor (x) Invejiitur^ eft in/piciendus^ 
and that for the Reafon expreffed in a 


(w) ^alitercunque datum fuerit (Feudum)^i;^ adfrd^ 
priuniy Jive ad Libellum^ Licet propriam feudi naturqm mn 
habeat^jure tamen feudi cenfebitur. Feud. Lib. 2. Ti^ 44, 
48. Nee objiat quod Feudum improprium non Jit Feudum^ 
cenfetur tamen jure feudi^ hinc ^ Jiatuta defeudis loquentiay 
etiam ad impropria fpeSfant, Stry, Exam. jur. feud. Cap. 
3. Q. 2. ^od in materia feudali ea^ qua Jfatuuntur 
in milite^ habent locum in non Miiite, &f intelliguntur etiam 
pro quolibet Jitnplici Vafallo. Ravenna in Confuetud. feud. 
64. And according to Zajius^ Si Vafallo feudum it a con^ 
ccdatur^ quod pro fervitiis annuam vini^ frumenti^ pecunia 
penjionem prajiare pejjity ^ ad alia fervitia non teneatur^ 
Ea conventio a feudo degenerat cujus eji Natura ut incerta 
Jint fervitia (addas & Militaria) : In aliis tamen feudum re* 
manety quia Obltgat'tonem fervitiorum in aliud onus commu^^ 
tare J non ejl contra fubji ant i am feudi, ^-^^^Nam feudi fubjian" 
tia ejij Vafallum eUe Fidelem^ {sf Domini rebus^ bonis, honori^ 
vitaj non injidiari^ feudumque a Domino recognofcere. Za- 
fius in ufus feud. 117, i2i. 

(x) Tenor efl paSfio contra communent feudi naturam 
nc rationem in contraHu Interpojita. Hotoman. de verb, 
feud. In verb. Tenor. Feud. Lib. 2. Tit. 2, Se(9:.2.— - 
Tenor eJi qui dat Legem feudo^ &r plerumque naturam 
feudi mutate Crag, de jur. feud. 50. Zafms in ufus feud« 
fol, 123. 

C 3 likQ 
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f 

like Maxim of our Law, Modus legem 
dat Donationi. 

The Feudifts therefore in order to 
preferve the genuine Notion of a 
pure original Feud, and to digeft as 
far as poilible, the various new invent- 
ed Feuds, or Forms of Donation, have 
drawn up feveral Syftems (y) of Feuds, 
which they principally divide into 
Feuda propria vel reBa^ ^ Impropria 
vel Deganerantia {z). 


(y) Thd firft of them arc to be found at the End 
of the Corpus Juris Gvllisy and arc fuppofed to have 
been written by Gerardus Niger and Obertus de Orto^ 
about the Year iiyo, (or 1154. according to Barbeyrac^ 
Notes on Puffendorf de jur. nat. Lib. 4. Cap. 8. Se£f. 
12.) at the Command of the Emperor Frederick : But 
Crag, takes them to have been only tumultuarii con-^ 
fcripti ex adverfariis five Schedis Gerardi ^ Oberti relic-' 
tis^ ab alio quam ipjis colle£iis\ Obertus enim ^ Gerar^^ 
duSy prout quaque faBi Jpecies occurreraty confulti quid de 
eo fentirenty fcripto declararunt : Hac eorum Adverfaria 
fojl eorum exceffum aliquis Juris feiulorum Studio/us in 
Libros redegit fine Dele^Uy fine Methodo. Vide Crag, 
de jure feud, 26, 27. Hanneton* de jur. feud. Lib. i* 
Cap. I. 

(z) Prima Feudorum Divljio efl in proprium {sT /!«▼ 
propriumy 6f hac quidem pracipua ^ primaria divifto effj 
(I qua reliqua {licet alio, refpe^u) dependenty &f ad earn 
reducuntur. Crag, de jur. feud. 51. Stry, Eyam. jur* feud, 
Cap. 3. Q. I, 2. 

Under 
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Under the Head of Feuda propria 
vel reBa^ they treat of the Nature 
and Qualities of a pure original Feud 
(a), and under the Head of Feuda 
Impropria ^ Degenerantia^ they 
treat of all limited or qualified Feuds ^ 
any way deviating from (b) the Sim- 
plicity of an original Feud : And the' 
this Divifion doth in Truth compre- 
hend and take in all Kinds of Feuds, 
yet the Feudifts have fubdivided 
them into feveral Species (c), fug- 
gefting by various Additions, the Dig- 
nity or Privileges of the Feud ; its 
Continuance or Courfq of Succeflion, 

(a) In quo nullibi a eommunthus juris feudalis regulis rece-- 
diiur^ fed- naturalia Jua uhlque jalva nee ulla faSfione re^ 

JiriSia retinet. Stry. Exam, jur feud. Cap. 3. Q^ 3» 

(b) Feudum Impropr'um eft quod a propria Feudi natura 
recedit ex paSio iff conventione contrahentiunu Stry. Exam, 
jur. feud. Cap. 4. Q^ I. Improprium id Feudum dicitur 
S^uod a naturali feudi ^alitate declinat^ isf quod paSfo ^ 
conditiombus vel obfequiis nominatim eft altigatum^ contraque 
innqtas Feudi ^alitates impropriatur. Crag, de jur. feud, 
51. Zafius in ufus feud. 112, 113. 

(c) Feudum vel ab effe£iu vel aliqua eaufa efficienti vel 
formali in multas fpecies dividitur. Cowel. Inf. Lib. I. Tit, 
2. ,Se6l. S,-— 12. ^am diverfa Fcudorumfit natura^ xoU 
Ugi poteft ex eo qued a nonnutlis juris Feudalis Do£ioribu$ 
no Feudorum genera enumerentur^ Bcuit. Com. ad Stry, 
Jj^i^wi* jur. feud. 47. 

C 4 or 
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or the Qualifications and Condition 
of the Feudatary, or his Manner of 
acquiring it, or otherwife exprefling 
fome Quality fuperadded to, or in- 
trenching upon the Purity and Sim- 
plicity of a proper genuine Feud, In 
one or other of thefe Views, the 
Reader will readily apprehend the 
moft ufual Divifions or Diftindtiohs 
of Feuds, as Feudum Nobile (d) ^ 
Ignobih (e), Ligium (f) &^ non Ligi-^ 

(d) Nobile feudum vocant in jure quod a principe quifu^^ ' 
feriofem non agnofcit cone edit u r ■ 'Cum dignitate ^ JU'^ 
rifdi£lione.^^''''-^CT2ig, de jure feud. 56, Et quod pojjef- 
foremfuum nobilitat^ vel eum qui prius erat^ nobilem oJlendiU 
2afius in ufus feud. fol. 5- 

(e) Ignobile^ quod a minimis Vahaforibus vel etiam a 
plebe paganis-^in feudum conceditur. Zafiiis in ufus feud. 
foL ^.^-^^od alias vacatur Feudum Burgenfe. Stry. 
Exam. jur. feud. Cap. 3. Q^ 36, 37. So that in Truth 
(as Sir Henry Spelman (ays) Feudum ignobile nobili opponi^ 
tury & proprie dicitur quod ignobilibus tff Rujlicis com^ 
fitity nulla Feudali privilegio ornatum : -^ Sfuod ^^ Nos 
Soccagium dicimus — NonnuUi Burgenfe vocant. Vide 
Spelman and Du Frefne GloiT. ad verb. Feodum & 
Feudutn. 

(f) ^od a Principe fuperior em non qgnofcente confertur 
Feudum Ligium dicitur. Crag, dc jur. feud. ^9. ^ando 
Vafallus Domino fidelitatem contra omnesfine exceptione pro^ 
mtttit. Stry. Exam. jur. feud. Cap. 3. Q^ 40. Et talis fi^ 
delitas ei tantum debetur^ ^ifuperiorem non agnofcit, Cxagt 
de jure feud. 57, Seld, 1 it. of Honor, 38, 39* 
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um(g)j Francum (h) ^ nonFrancum^ 
Reale &^ perfonale^ vel perpetuum ^ 
temporale (i), Ecclefiaftkum (k) ^ fe- 
culare i^) Antiquum feu Pat ernum (m) 
^ Novum (n), Dividuum ^ Indivi-- 

duum 

(g) Sluod de alio quam ie prlncipe tenetur^ feudum non 
Ligium (dicitur). Crag, de jure feud, 79. Et in qu9 
femper excipitur perfona primi Domini* Crag. ibid. 57* 
^ando Vajallus non indiflinSfe fed hoc vel illo excepto ad 
fiSelitatem Domino pr aft andam fe obligat. Stry. Exam, jur* 
feud. Cap. 3. Q^ 42. 

(h) ^od ab omni fervitio liber urn. ejiy cujus vara aut 
fotius nulla in ipfo textu mentio fit^ frequens tamen apud 
DoSiores. Crag, de jure feud. 52. Stry. Exam, jure feud. 
Cap. 4. Q. 30. vide Loyleau's Account of. the Original 
ti Franc Fiefs. Loyfeau Traite des SeigneuriesfoL 15. 

(i) Crag, de jure feud. 53. Zafius in ufus feud. 5. 

(k) Ecclejiajitcum dicttur triplici refpeSfu^ turn quod ab 
Bcclejia datur^ turn quod ab ea recipitur^ et tertio quod daiur 
if recipitur a Clerico^ Licet non tanquam ab Ecclefia. Za- 
fius in ufus feud. fol. 6. Et quod in re Ecclejia con- 
Jlituitur. Stry. Exam. jur. feud. Cap. 3. Q^ 24.- Vide 
Crag, de jure feud. fol. 55. 

(1) ^od afecularibus datur i5f recipitur, Zafius in ufus 
feud. fol. 6. Et quod in refeculari conjiituitur. Stry. 

Exam. jur. feud. Cap. 3. 0^25. 

(m) Paternum Jive antiquum feudum id dicitur^ in quo 
quis patri^ avo aut alicui majorum fuccedit. Crag, de jur. 
feud. fol. 55. ^od jurefucceffionis ad allquem devolutum. 
(Stry. Exam. jur. feud. Cfap. 3, Q^ 9.) ^dcunque ex Su^ 
ferioribus id acquijivit. Feud. Lib. 2. V\t. 50. 

(n) ^uod de novo acquifttum fuit^ l^ habet tnitium in 
perfona Tnvejiiti^ nee a Progenttorum fuccefjione provenit. 
Zafius in ufus feud. fol. 6. Crag, de jure feud. fol. 55. 
Hanneton. dc jure feud. 30. Stry. Exam. jur. feud. Cap. 3. 
Q.12. 

As 
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duum (o), MafcuUnum (p) ^ Fcemi^ 
mum (q). Thefe Divifions or Di- 
ftindions of Feuds thus hinted, need 
not be particularly confidered ; be- 
caufe I fhall, under the Heads of 
jproper and improper^ have Opportu- 
nity to fuggeft fo much 'of the Na- 
ture, and fuch of the Qualities, of 
Feuds in general, as will fufficiently 
evidence and explain the great Diffi- 

As this Divifion is the Foundation of the Diftin£lion, 
and Differences taken in our Law, between Eftates by 
Difcent and by Purchafe, and I fliall have little Occafion 
hereafter to confidcr it in this View; I fliall here give 
the Reader the feudal Notion of it in Zafius his Words, 
(viz.) Feuium fiut fit antiquum five novum dum nihil aliud 
accedat^ a feudi re£ii natura non recedit\ Licet ^aliiates 
inter fefe differant^ quod nova iicuntur et paternOy i^ quod 
alterum in Juccejfione eft potentiusy quia ad agnatos proteri" 
dituTy alterum irfirmius quod ad latera non porrigitur^ 
.Zafius in ufus feud, fol 124. In jure enim l)ejcendentes 
iantummodo fucceaunt in feudo novo^ itaque feudum novum 
ad CoUaterales ex parte patrif nunquam periinebit^ cum in 
feudo antiquo etiam CoUaterales JUccedant. Crag, de jure 
feud. fol. 55. 

(o) Feudum Dividuum vel Divifibile id dicitur quod in 
partes dividi pote/iy tf Individuum vel Indivifibile quod in par^ 
ies divifionem non admittit. Crag, dc jure feud. 58. Zouchei 
defcript, Jur. temp. par. 2. Sedl. 2. 

(p) ^od ^^ mafculos tantum tranfity ^od in feudo re^ 
gulare efi. Zafius in ufus feud. fol. 6. 

(q) Sluod vel a foemina defcendit vel in quod fcemina 
fuccedunu Crag, de jure feud. fol. 52, Shod adfosminas 
extenditur. Zafius in ufus feud. fol. I20. 

culties, 
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culties/and the Reafon of our Eng^ 
lijh Tenures. 

Firft then, p roper Feuds are fuch, \ 
and luch only as are purely military 
(r), and at this Time hereditary (f), 
and fuch as in all Refpeds preferve 
the Nature of an original Feud, that 
is to fay, fuch as are militiie gratid 
generoufly given without jPrice (t) or 
Stipulation to Perfons duely qualifi- 
ed for military Service, the requifite 
Renders or rather Obligations, as fo- 
cial Duties, refulting from the Na- 

(r) Vide fupra, p. 5, jg. 

(f) Though all Feuds were originally precarious {utfu* 
fra 19.) Et haredttartum ejfe (fays Strykius) hoc fa^i eft 
(jf contra naturamfeudi. Stry. Exam, jur, feud. Cap. 4. Q. 
52. Yet now fuch only as are perpetual, are confidered 
as proper Feuds ; reSfi autem Feudi natura hac eft^ quod ad 
Haredes tranfitorium fit in Infinitum. Zafius in ufus feud. 
112. Injure Longohardico fcf Jlamanico proprium ac reSfum 
illud (Keudum fcilicet) tantum dicitur^ quod pro arhitrk 
auferri nequitj fed tranfmittitur, Schilt. Com. ad Jus feud,> 
Alaman. p. 11. Vide Feud. Lib. i. Tit. i. & ibid, in 
Marg. num. 46, 47. Crag, de jure Feud. 46, 53. & Spelm* 
Pofthum. Treatife of Feuds 5, 6. 

(t) ReSium feudum gratis concedi debet. Hanneton. fie 
de jur. feud. 20. — Infeudo nativo & genuino pretium non ad* 
mittitury nee merces^ aut quid aiiud nifi militaris opera^ Vide 
Crag, de jure feud. fol. 42, 49, US* Ex gratia (^ grar 
tuito Domini heneficio Originem fumpfit (feuduoi (cilicet 
fe£tum}, Zafius in ufus feud, x i2. 

ture 
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ture and Defign of a Feudal Confede-* 
racy (u), being properly uncertain (w) 
and emergent as the Occafions of War 
and Defence. 

It was the military Nature of thefe 
Feuds, that firft rendered Women (x) 
and Monks (y) incapable of receiving 

or 


(u) Vide fupra p. 7. &c. 

(w) Feudorum natura eft^ ut Incerta Jint fervitta, Zafius 
in ufus feud. 114. Re£li feudi natura efi^ quod Vafallus 
fidelitatis facramento ad Incerta fervitia obflringaturm Ibid. 
J12. 

(x) Natura ah omnt feudo fceminas fecludere vtdetur^ quafi 
ad obfequia Domini qua vtl in confulendo vel in militanda 
conft/lunty quorum pracipue caufa Feuda conjiituuntur^ Impares 
& tneptas. Crag, de jure feud. 48, 50. Fcemina ah omni 
feudo tanquam inuiilis Jive inhabilis excluditur '^ neque enim 
ad munera militaria pro quihus folis feuda dabantur^ earum 
epera Dominus uti poteji : Nee arma traSian norunt^ quod 
proprium eji Vafallorum : Neque in confilia Domini admitti 
Mulier poteji^ cum qua audit reticere nefciat. Ibidem 236. 
iFosmina enim regulariter feudorum capaces non funt^ utpote 
ad fervitia inhabtles, Stry. Exam. jur. feud. Cap. 4. (^ 4. 
Cap. 15. 0:3- . 

(y) ^^ cleric us efficitur aut votum Religionis ajfumity 
hoc iffo feudum amittit. Feud. Lib^ 2. Tit. 26, 30. Eo 
quod dejiit ejfe Miles faculiy qui faSius eji Miles Chrijli 
Nee beneficium pertinet ad eum qui non debet gerere 
offcimn. Feud. Lib. 2. Tit. 21, 1 09. And the Law was 
the fame in England while Monkery prevailed here ; but 
an Englijhman profeffed abroad was always, and is now 
capable in England^ (2 Roll^s Abr. 43. C I Injl* 1 32. b.) 
and thfs was the better Opinion in Sir Lawrence Jnderton's 
Cafe, debated 12 Dec. 1722. at Serjeants Inn in Fleets 

Jireet^ 
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or (ucceedihg to Feuds of this Sort ; 
fmd it was in Confequence of the 
military Relation arifing between the 
Givers and Receivers of fuch Feuds, 
and of the obvious Inducements to 
the Superior or Lord, to confer fuch 
Feud on this or that particular Perfon, 
(which were the military Qualifica- 
tions and Ability of the Perfon) that 
the Feudatary could not alien the 
Feud without the Confent of the 
Lord (z) ; and as he could not alien, 
fo neither could he exchange (a), 
pledge, mortgage, or otherwife fub- 
jed it to his Debts (b), and by fuchj 

or 

Jlreet^ upon «n Appeal from the Commiffioners of the 
forfeited Eftates, notwithftanding it appeared by his owh 
Confeffion, that he had been a Btnedihint Monk fourteen 
Years in Franct. 

(z) Vide Feud. Lib. i. Tit. 13, ii. Lib. 2. Tit. 9, 34, 
38, 44, 52, 55. Crag, de jure feud. fol. 339. Lindenb. 
C(^l. legum antiq. inter LL. L>ongobard. Lib. 3. Tit. 3. 
StSt. 9. Zafius in ufus feud. fol. 68, 69. 

(a) Jlienationis nomine ctmprehenditw ptrmutatic Crag, 
de jure- feud. fol. 340, nte ptrmutari feudum pojfa. Ibid, 
fol. 68, 69. 

(b^ Fenda ntn poffutit vBo paUt nUtmiri per FafaUot, 

ntc in tatumy nee in partem fuecunpie tttult five pigni» 

risj FemUtienisy Jive in Aname fahtttmy feu uHo prQr- 

fus difiraifitnis gentre ' ' ' " nee in falutim dart feu- 

X dum 
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or by any other Means put it into the 
Hands of a: Stranger. And as the 
Fcudatary could not alien the Feud 
without the Confent of the Lord, fo 
neither could the Lord alien or tranf- 
fer his Seigniory or Superiority to an- 
other, without the Confent of his 
Feudatary (c), for the Obligations of 
the Superior and Inferior, being mu- 
tual and reciprocal (d), the Feudatary 
was really altogether as much intereft- 
ed in the Condud and. Ability of the 
Lord, as the Lord was in the Qualifi- 
cations and Ability of his Feudatary : 
And as the Lord could not alien, fo 

iutn pojftt. Zafius in ufus feud. fol. 69. Vafallus ftudum 
Juum fine Domini confenfu oppi^norare out Hyptthecarr noH 
poteji. Crag, de jure feui). fol. 343. Vide Feud. Lib, 2. 
Tit. 8, 55. Schilt. Cod. jur. Alaman. Cap. 26. & Com. 
adinde p. 179, 180. 

(c) Ex eadettt Lege defcendit quod Domnus fine vt- 
JuKtate Vajalli feudum alienare nen pateji. Feud. Lib. 2. 
"Tit. 34. Seft. I. Ex jure feudali non minus Dominut 
prohibetur ab alienatione fiii Dominii direSi fine ctn- 
Jenfu fiii Vafalliy quam Vajallus ab alienatione feudiy H 
utroque cafit pari ptena & hie (^ ille punitur, tile amjji- 
one direSii Dominiiy hie, Uiilis. Crag, de jure feud. fol. 
129, 374, 375. Vide Feud. Lib. i. Tit. 22. Zafius in 
ufus feud. fol. 44, 70. Stry. £x%tn. jur. feud. Cap. 19. 
Q: 16. ' 

(d) Vide fupra p. 12, Note (a). 

•f neither 
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neither could he exchange, mortgage 
or otherwife difpofe of his Seigniory, 
without the Confent of his Vaflal (e). 
Again, as the Vaffal or Feudatary> 
could not alien, fo neither could he 
devife or difpofe of the Feud by PFill\ 
(f), or by any means (when Feuds 
were become hereditary) prevent or 
vary the feudal Ccurfe of Succeffion, 
which in all proper Feuds belonged 
to the Sons only (g), (exclufive of 
Daughters) and to them equally (h) : 
Until by a Conftitution of the Em- 
peror Frederick^ Honorary ¥e\3j>s be- 

(c) Omnibm modis prohibemus^ ut nullus Senior de henefictQ 
fiiorum militum^ Cambium aut Precarium cut Libellum fine 
eorum adfenju facere prafumat, Conftitut. Conradi feud. 
Lib. 5* Tit. 1. Lindenb. Coll. LL. antiq. inter LL« 
Longobard. Lib. 3. Tit. 8. Se£l. 4. 

(f) Certi juris ejiy neque Feuda UjiamenU nlinqui^ aui 
Haredi vero Tcjlamento prajudicari poffiy ratio 5/?, quod feu-- 
dum non tarn a Vajallo teftante quam a Domino Legem cd'^ 
pia t — Extranei tiaredis Injiitutio eft qunfi alienatio. 

Crag, de jure feud. fol. 131,340* Nulla ordinattone ^/z- 
funSii infeudo manente vel valente. Feud. Lib. i. Tit. 8. 
Sea. I. 

(gj Succedunt Tantumfilii. Feud. Lib. I. Tit. 8. And 
Crag<. reckons it among the Naturalia feudorum that maf^ 
^culi tanium Haredes Juccedant, Crag, de jure feud. foU 
48, 50. 

,(h) Feud. Lib. I. Tit. 8. Scbilt. de nat. Succeffion. 
feud. p. 6. 

casne 
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came Indivifible (i\ and as fuch they, 
and in Imitation of them military 
Feuds in moft Countries, began to 
defcend to the eldeft Son only (k). 

Secondly^ Under the Head of Im- 
fro^er Feuds^ the feudal Writers con- 
iider every Feud (that is to fay) every 
Eftate, howfoever acquired or pofleffed 
upon Terms of Fealty ^ that doth not 
in Point of Acquifition, Service, Ac- 
knowledgment, Succeffion and the 
like, ftridly conform to the Defign 
and Nature of a proper military Feud : 
All Feuds therefore that are fold or 
bartered for any immediate or con- 
tradied Equivalent (1), or that are 
granted Free of all Service (m), or in 

Con- 

. '• \ 

(i) Ducatusy March ioy Comitatus dt cater o non divtda~ 
iur. Feud. Lib. 2. Tit. 55. Sed. i. 

(k) Primavo feudali jure banc de Majoratu feu Seniiratu 
$htinuijfe re^ulam, ut regular iter Senior ftatrum Et Reliquas 
fratres- a fuccejjione excluderet. Schilt. Com. ad Cod. jur. 
Alaman. p. 327, 

(1) Vide fupra p. 27. 

(m) Such Feud, though it feems to retain little or 
nothing of the Nature of a Feud, is notwithilanding an 
improper Feud, Et cenfebitur jure feudi in omnibus, 
praterquapi in fervitii prajiatione, nam iifdem caujis 
ac deliifis amittitur, ftcut alia feuda excepto fervitio, 

quod 
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Confideration of one or more certain 
Services (n)/ (whether military or not 
military) or iipon a Cem or Rent in 
Lieu of Service ; and all fuch Feuds, 
as are by exprefs Words, in their 
Cteation or Conftitution, alienable, 
or allowed to defcend indifferently^ 
to Males or Females, are improper 
F euds, and are feverally treated of 
by the Feudifts under the Heads of 

^uod ex pdtSlo nm debet. Feud. Lib. 2. Tit 23. Num. 43,' 
in Marg. 

Lket Francum Feudum exprejfe ab omnibus fervitiis fit 
immune^ non tamen a maleficiu^ qua aut infaciendo aut in 
celando conjtftuntj VafaUum liber a t ■ ■ J tiinc fit ut apud 
nos (fcilicet Scotos) non minus in franco feudo quam in aliisy 
peentsfehnia^ purprefiura^ iff deli£iorum qua his fiint 
fimilia^ locum habent : Non autem Recognitio ob alienationem 
majoris partis^ cum hac Jlienatio deli£fum conjunclum non 
habeat. Crag, de jure feud. 52. Note however that, 
though this Power of aliening fuch Feud, may be 
agreeable to the Cuftoms of Scotland^ yet according to 
Zafiusy Feudum francum inconfulto Domino aliendri non 
pojjit'^ ^ia ft delinqueret (Vafallus) puniri non pojjity 
cum tjfet ei facultas Feudi alienandi. Zafius in ufus 
feud. 123. 

[n)^Feuda ad certa fervitia daia^ ut Vafallus Dominum 
comitetur^ eum expeSiety ferviat^ ^ fimites operas prafiet^ 
impropria Feuda dicuntur^ quia feudorum natura efi^ ut in* 
certa fint fervitia, Zafius in ufus feud, 114. Crag, de 
jure feud. 46, 48. Feud, Lib. 2. Tit* 51, Seft, 7. 
Stry, Exam. jur. feud. Cap. 4. Q; 29. 

D ^ Feuda 
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Feuda Emtitia (o), Franca (p), Cmfu- 
alia vel Emphiteutica (q), Alienabilia 
(r) ^ Fceminina (f), ^f. 

It would be a wild and fruitlefs At- 
tempt to' treat diftiiKStly of the feveral 
Kinds df Feuds of this Nature; efpe- 
cially fince there are no two Syftems or 
Countries (t) that agree in all Points 
concerning them: So that I muft re- 
fer fuch Perfons as are curious, to 
thofe Authors who have already wrote 
of them, and (hall content my felf 
to advertife the Reader of thefe five 
Things only concerning them. 

(o) Zaiius in ufus feud. 116,117. Stry. Exam. jur. feud. 
Cap. 4. Q. 13, 14. 

(p) Vide fupra p, 25, 3a, 33. in Marg. 

(<j) Feudum ctnfuale eft ubi Fa/allus pradium fub pr<h- 
mtjjiont fidei accipit, ttt loco fervittorum certum cenfum vel 
penjionem quotannis pra/iat. Stry. Exam. jur. feud. Cap. 4. 
Q. 35. Schilt. Com. ad Cod. jur. Alaman. 197, 39i> 392. 

(r) Feudum alienabiU ift^ quod alicui hac ratione contedi' 
tuvy ut Fafallus idem in quemcunque alienate vel tramferre 
poffity quod contra propriam.Feudi naturam eft. Stry. Exam, 
jur. feud. Cap. 4. (^53. Zafius in ufus feud. 119. 

(f) Vide fupra p. 26> 28. 

(t) fus feuaak a felpfo pro diverjitate lecorum iS Re* 
gionum in quibus ufurpatur differt. Crag, de jute feud, 
233- 

X I. That 
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I. That Fealtyy the effential feudal 
Bond, is fo neceflary to the very No- 
tion of a Feup, that it is a dowit- 
right Contradiftion to fuppofe the 
moft improper Feud to fubfift with* 
out it (u); but the other Obligations 
or Properties of an original Feud, may 
be qualified, or varied by the 'Tenor 
or exprefs Terms of the feudal Do- 
nation. 


(u) .Fidtlhas non folum vincidum iji feudi fid yera ejus 
iffentia^ fine qua nullum Feudum fiihfiftere pcjffitj adeo ut 
pdeUtas ipfa ne pa^o quidem remiitt foffit^ altoqui in aliam 
antra^us fpeciem tranjit^ nempe in allodium. Crag, dc jure 
feud. 45, 46, 47. Stry. Examl jur. feud. Cap. 2* Q^ 23* 
• i n .ii [ ii ■ 'J)e omni feodo fidelitas praftanda efiy five fit 
militare^ five Francum^ five Emphyteuticum aut ad Li^ 
helium datum. Crag. ibid. 223. ^uia fidelitas remitti 
Hon poteji, Zafius in ufus feud. 122. Agreeably here* 
unto the Lord G?^^ fays, (i Injl, 129. a.) That Lige-* 
antia efi vinculum fideij Ligeantia eji Legis effentia. And 
Mr. Selden declares, that without the Bond 6t Homage 
or Fealtyy no Pofieffion (chough it pay Rent or other 
Satis&dlion, upon any ContraS: either cenfual, "Em^ 
phiteuticary or the like) can be a Feud. Seld, Title of 
HonoTy f$l. 273. And therefore the Book of Feuds fay- 
ing (Lib. 2. Tit. 24.) thatyi/iff queedam feuda ita data^ 
ut pro his fidelitas non fit praflanda^ muft be underftood 
De juramento fidetitatisy and not of Fealty in genera), as 
appears from the fume Book, Tit. 3, 76. and Crag, dejure 
feud. 47, 
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II. That a Feud is always pre- 
fumed to be a proper Feud, unlefs it 
appears ex 'verbis Invejiitura to be 
otnerwife (w). 

III. That improper Feuds are dif- 
tinguiflied from proper Feuds by fuch 
Qualities only, as are varied or fi i- 
p eradded to the Feud by exprefs Pro - 
v ilion of the Partie s, and that they 
in all other Refpeds retain the Na- 
ture of an original YiLM-D (x), 

IV. That in the Confideration of 
improper Feuds, of which Sort moil 
Feuds are at this Day, not only the 
Terms contraded, but the Cuftom of 


. (w) lUui femper menu tenendum quod femper prafu- 
matur feudum froprium^ ntji mutatam ejft ejus naturam ex 
verbis Invejiitura cmjiet. Crag, de jure feud. 52. Probari 
necejfe e/ly Fetida effe non reSta^ cum in dubio feudum fimplex 
& relium ejfe prajumatur. Zafiusin ufus feud. 113. Stry. 
Exam. jur. feud. Cap. 3. Q. 6. 

. (x) Reeepti juris eft quad licet feuda in aliquibus centra na- 
tifram feudalem concedantury in reliquis tamen vel Capitulis 
velplacitisy qu/e nonfuntalterata, Feudum in reifanatura ii 
fimplici remanet. Zafius in ufus feud. 113. 1 Eatenus 

tuntum degenerantia dicuntur (Feuda) quatinus paSlo immu~ 
tantur, in reliquis feudi proprii naturam fervent. Crag, de 
jur. feud. 48. 

the 
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the Country, where the Feud lies, is 
to be nicely obferved (y). 

V. That Invejiiture^ that is to fay, 
the Solemnity, by which the Vaffal 
or feudal Tenant is induced or ad- 
mitted to a Feud, is altogether as 
neceflary to an improper^ as to b. proper 
Feud (z). 

Having gone thus far into the Na- 
ture and Learning of Feuds, it may 
be expeded from me before I clofe 
this Part of my Defign, that I fhould 
confider the feveral Obligations arifing 
between a feudal Lord and his Vaflal or 
Tenant, in refpe6t of this Policy, and 
of the feudal Relation between them : 
But as the feudal Writers are very co- 


(y) Mas Regionis mm minus dat Legtmfeudo quam tenor. 
Crag. deJMrefeud. 50. D upliciter confideraturhatun 

feudi^ aliqua tji^ qua exfcriptis con/iat ujtbus ^^ 

4am quit tx mortbus^ ufuve cujufqut Pravincia objhytttfs^e' 
cepta tfti Fekda enim quam maxime confuetudine con/lere Jt^i- 
pe diximus. Zailus in ufus feud. 123. 

(z) Sciendum eft feudum fine Inveftitura nuUo modoeon^tui 
peffe. JFeud. Lib, i. Tit. 25. Lib. 2. Tit. i, 2. yi4e 
^rag. de jure feud. Lib. 2. Dieg. 2. fol, 132. 

D 3 pious 
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pious upon this Head (a), and few of 
the feudal Obligations arc, as fuch, 
of Force with us, I fliall only take 
Notice of the Obligations relating tq 
Evi&iQn and Aid^ and of thofe, 
meerly becaufe our Laws of War- 
ranty and Aid may bie fuppofed to 
depend upon them. 

I. The feudal Obligation upon Et 
viSiiotty t^t vel Feudum aliud ejufdem 
honitatis rejiituat Dominus ixel eftima-. 
tionem prafiet (b), if confidered as a 
Penalty upon the Lord, for refufing 
or negledting, when required (c), to 
proted or defend his Feudatary's 
Title to the Feud, or F^e^ might be al- 
ways reafonaWe : But it is much tp 
be queftioned, whether the Lord's 
Obligatioii to protect or defend his 
Feudatary, made him anciently liable 

(a) Crag, de jure feud. Lib. %. Dieg. ii. .Hanneton. de 
jur. teud. Lib.' i. Cap^ lij 12.'^' Stry. Exam. jur. feud. 
Cap. 18. Zafius in ufus feud. C. p. 7. 

(b) Vide Stry. £xaiii.jur. feud. Cap. 24. 0:2^. Feu4» 
Lib. 2. Tit. 8. 25. 
' It) Vide feud. Lib. 2. Tit. 25. 
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upon Evidion fwithout any Fraud or 
Pefcd in him) to compcnfate the 
t,ofs of the Feud ; inafmuch as it ,c,aji;> 
hardly'be imagined that, while Feuds 
were precarious and held at the )¥rll 
of the Lord, or indeed that, while 
they were generoufly given without 
Price pj jftipulated Render, the Lord 
ihould be fubje<3: to fuch Lofs (d) ; 
eijpecially fince it is not unlikely, that 
the Lord's Obligation upon Evidion, 
rather prevailed upon the Reafon of 
fHontraBed and improper Feuds, than 
from the Nature of a pure original 
Feujd : It feeming as to them highly 
teafonable that, if a Price was paid, 
or an Equivalent of any Kind ftipu- 
lated or contraded for, the Feuda- . 
tary fhould have his Bargain, and that, 
if the Feud was eyided as the Feud 
or Propriety pf another, the Loi*d 

(d) Varranthatimis quam dicimus, fioe dt eviSiont eSfit-, 
nis vis OTimts a dilpojhione pendtt., namji feudui/i ex titu/opura 
dtnationisproeedatjvix locus e/ivarrantizatiom^ Iniquum enitn 
vidtritur., qui exfua JLiberaliuite quid cmceffirinty ut in id 
t*neantury quod tion habent, fi mn tamtn aliquid vel dplo, vtl 
arte fectrintf quo minus ftudum ad VafaUum tranfeah , Crag, 
(ie Jur. feud, 15^ 

P 4 fhould 
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fliould anfwer the Lofs, and make tlie 
Party amends (e). And though none 
of the ancient Feudifts make any fuch 
Diftin<Stion j but alL of them fuppofe 
the Lord'si Obligation upon Evi<9bion 
to have been general (f), yet ^hey 
muft be underftood to fpeak of th? 
Times in which they wrote, when im-r 
f roper Feuds chiefly prevailed ; nay, 
when almoft all Feuds were alienable 
and Saleable as Matters of Merchant- 
dife. 

II. Aidy in the Senfe wherein it 
IS underftood at this Day (in moft 
Places where the feudal Law prevails) 


i; 


[t) Vide Crag. ibid. & fol. i^6. 

(f) Feudifla iamen omnes Dominum feudi Vafallo de Evic^ 
itone teneri volunt Crag, ibid. 

Generaliter verum eji in Feudis^ Dominos de EvlSfionlbus 
ieneru Feud, Lib. 2. Tit. 80. But Ghnyil makes the foj- 
lowing Diftindlion, viz. Si aliquis alicui donaverit alifuod 
7enementum profervitio £sf Homagio fuo^ quod po/iea alitis 
verfus eum dirationaverit^ tenebitur quidem Dominus tene- 
mentum id ei warrantizare^ vel compeiehs E/cambium ei red" 
dere. Secus ejl tamen de eo, qui de alio tenet feodum fuum 
Jicut Hareditatemfuam^ & unde fecerit Homagium^ quia licet 
terram illam amittat ; non tenebitur ei Dominus ad Efcambium* 
Glanvil. LH). 9, Cap. 4. p. 70, 


tQ 
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to import an Obligation upon the feu- 
dal Tenant, to contribute to the pri- 
vate Neceflities or Occafipns of -the 
Lord, was not of^dired: feudal Obli- 
gation (g) ; inafmuch as the original 
feudal Aid feems to have been pure- 
ly military, binding the Feudatary 
merely to concur virith, and to aflift 
his Supe^-ior or Lord in Defence of 
the Feud ot feudal Society (h); and 
if the genuine feudal Aid was of this 
Nature oiily, it can hardly be madp 
out, that the feveral different Aids^ 
which have been exaded, and taken 
by feudal Lords, for many Ages, in 
^noft Parts oi Europe (ij, are to be in- 

, ferred 

(g) ^ajitum eft fi Domnus in perjtirium tncidat, quia 
4are non valeat quod dare juraveraty cs" Vafiillus turn Itberare 
pojptfuam pecuniam dando fef nonfaciaty an Benefifium amiU- 
tat? Et Reffonfum eft non amittere. Feud. Lib. 2. Tit. 26. 

Se£l. 5.— Alere inepem Dtminum out eum Cuftodiafeu 

Career e Liberare., num. Vajallus cogitur? non cogitur^ nifi 
jufuandi Vafalli caufa D'ominus bona fua confumpferit, vel nifi 
maximum fit Feudunu, vel nifi de omnibus Vafallum inveftivit^ 
verum id Utiliusfuerit initio Jiipulari. Ibid. Num. 27. in 
Marg. & Zafius in ufus feud. fol. 42, 43. But the Text 
inakes no fiich Exceptions or Diftindiions. 

(h) Vide fupra, p. 6 > ' 10. 

(i) Vide Du frefne Gbff.ad Verb. Auxilium. Confti- 
Jwt. Sicul. if Neapolitan. Lib. 3. Tit, 18, 19. Zafms in 

ufusi 
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ferred from the Reafon of Feuds, or 
that they do not altogether depend 
upon the Ufage or Cuftom of the fe- 
veral Countries (k) where they arc 
eftablifhed ; fo that I fhall not confi-' 
der them here as dired: feudal Con** 
fequences ; but fhall hereafter (1) 
confider them fo far only, as they 
concern us. 

Though thefe Notices relating to 
EviSiion and ^id may, with Regard 
to my prefent Defign, fufEce con-^ 
ceming the particular Obligations 
arifing between a feudal Lord and 
his Vaffal ; yet it muft be obfcrved, 
that the feudal Obligations in gene-s 
ral, how various foever they were, 

ufus I^eud.42, 43. Hannetoh. de jure Feud. Lib. i. Cap, 
10. p. Ill, 116. Stry. Exam. jur. Feud. Cap. i8. Q^ 34, 
&c. Crag.de jure feud. 2:13. Mad. Hift. of the Exchequer 

396, 397. 

(k) Stryiius, fpeaking of the Vaflal's Contribution a4 
dotandam filianty fays that ia jure feudali hoc vix fundatum^ 
fed ex confuetudine locorum td potius determinandum, iitry, 
Exam. jur. feud. Cap. 18. Q. 38. And yet Jids^ of sul 
Kinds, may be underftood, to fall within the Notion of 
Fealty, as it is explained in the Book of Feuds^ viz. 
^ai Domina fuo fidelitatem jurat, ijia fex in memoria fem- 
per habere debet, incolume, tutunt, htneflumy utiUy facile^ 
poffthile. Feud. Lib.- 2. Tit. 6, 

(1) Infra p. 105. 

were 
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were equally inforced and exaded^ 
|rom both ; It following from the 
Nature, as well as the Defign of th^ 
feudal Relation, that the Duties of 
fuch Relation, fhould on both Sides 
be pundually and effe^Elually anfwer-r 
ed : Infomuch, that if the Vaffal oa 
the one Hand refufed to do his Fealty 
(m), or failed to perform the Services 
of the JPeud (n), or did by any Means 
attempt to defeat or weaken the 
Foundation of the Relation between 
him and his Lord, by denying {o)y 


(m) Si Dominus a Vafallo petierit fidelitatem* 


nee legitime requijitus eamprajlare voluerity tanquam ingratus 
feudum amittit. Feud. Lib* 2« Tit. 24, 100. 

(n) Non eft alia juftior caufa benejieii auferendi quam Ji ii 
propter quQdBen'eficium datum fuerit^ hocfervitiumfacere r^- 
cufaverit. Feud. Lib. %. Tit. 24. Zaiius in ufus feud. 83. 
Hanneton. de jure feud. Lib. 3. Cap. 10. p. 342. Crag, 
de jure feud. 3155. 

(o) Vafallusji Feudum velFeudi partem aut Feudi condi^ 
tionem ex certa feientia inficiatur^ ^ inde Ci^nviSfus fuerity eo 
quod abnegayit Feudum ejufve conditionemy expoliabitu r ■■ 

Vaf alius feudum quodjciens abnegavity amitiit. Feud. Lib. 2. 
Tit. 26. Si yafallus Domino fuper Feudo vel ejus condi^ 

tione conventusy feudum fciens negaverit: ^ia forte Feudum 
quod novum erat dicebat ejfe antiquumj vel reHum quod erat nqn 
reSfum : Vel omnino remfeudalem ejfe negabaty tunc mendacii 
(onviSius feudo privabitur,' Zafius in ufus feud. 90. Crag. 
lie jure ffeud, 356. Hanneton. de jure feud. 3383^ 339. 
I^eud. Lib» 2. Tit. 24. SecSl. 3. 

aliening 
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aliening (p), difmembering or im- 
pairing (q) the Feud ; or in Truth> 
if he did any thing againft his Fealty 
in general (r), to the Prejudice of his 
Lord, the Lord might refume the Feud 
(f). The Lord again on the other Hand 
was bound pari poena to obferve arid 
comply with the Terms of Relation 
on his Part ; infomuch that if he ne- 
gleded to protect or defend his Feu- 
datary, or .did any Thing that was 
prejudicial to him, or injurious to the 
feudal Relation, he loft his Seigniory 
{x) or Intereft in the Feud j and thus 

the 

(p) Vide fupra p. 519. Zafius in ufus feud, 79. Stry. 
Exam, jur, feud. Cap. 23. Q^ 19. 

(q) Si Fafallus feudum dijftpaverit^ aut inftgni detriment 
deterius fecerit^priyabitur. Zafius in ufus feud. 91. Crag* 
de jure feud. 362. 

(r) Si contra ea qua infidelitate nominaniurj fecerit 
(Vafallus) Ber^cio carehtt. Feud, Lib. a. Tit. 97. Vide 
Feud. Lib. 2. Tr it. 24, Sedt. 2. & Lib. 5. Tit. 2. Zafius 
in ufus feud. 83, 90, 93. Hanneton. de jure feud. Lib. 3. 
Cap. 11, 12. Crag, de jure feud. Lib. 3. Dieg. 5, 6. 
S|:ry. Exam. jur. feud. Cap. 23. 

(f) Vide Feud. Lib. 2. Tit. 24. ad fin, & Tit, 98. ^ 

(t) Ex omni Felonia (Ex omni offenfa, Zafius in ufus 
feud. 96. five deli^p. Crag, de jure feud. 374. Ex itfdem 
caufts^ quibus, Stry. Exam. jur. feud. Cap, 23. Q^ 50.) qua 
Vafallus feudo privatur^ ^ Dominus prpprietate (dir^^ofua 
Dominio. Zafius & Crag, ibid.) privetur. Feud. Lib. 2« 
Tit. 47. a ibid. Tit. 26. S?a. 5. 
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the Duties and Advantages of their 
Relation, which were reciprocal and 
equal, were duly inforced at the Peril 
of their feveral Interefts. 


NatC', "Thzt Fe Ionia vel Fatlonia (quaji a-falUndo, Stry. 
Exam. jur. feud. Cap. 23. Q^ 2. Du FrefneGloff. ad verb. 


Felonia.) Eft culpa feu injuria (dtliSium vel perfidia. 
Zaftus in ufus feud. fot. 8. Stry. ibid. Qj i.) propter quam 
vafallus amittit feudum, Spelm. Gloff. ad "vetba Felonia 5c 


CHAP. 
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CHAP. IL 

IT is difficult to determine precife- 
ly the Time, when Feuds or 7^- 
nures were firft brought into England % 
folne have thought that they were 
planted here long before the Conquefi, 
others that they were introduced by 
William I. foon after; the Authorities 
on both Sides of this Queftion are 
numerous, and therefore, though as 
mere Authorities, they can have little 
Weight; yet I fhall mention the prin- 
cipal Perfons who have differed on 
this Point, that the Reader may fee, 
that bare Authority ought to have 
little or no Influence on his Judgment 
of this Queftion, and that he may 
in this Cafe, without Vanity or Dan- 
ger of Cenfure, lean unto his own 
Underftanding. 

The 
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The Lord Cokcy (a), the Judges 
of Ireland in the Cafe of Tenures 
(b), Mr. Selden (c), Nathaniel Ba- 
con 


(a) The Lord Coke fays, that the Tenure by Knight- 
Service— is of great Antiquit y And that it d'rew to it 
Ward^ Marriage^ and Reliefs in the Time of King Al^ 

fred. (i InJI. 76. b.) And in thej^reface to his 3 Rep. He 
foppefcs that the Redditiones Socharum iff Regis- ServU 
tiunty faid in the Book of Dome/dayy a Conjiitufione an* 
tiquorum Temporurit, to belong to the Church of TVor» 
cejler^ within the Hundred oi OJwaldJhaWy prove Socage 
Tenure J and Knight^Servicej long before the Conqueft. 

(b) They fuppofe that the Thani Major es^ or Thani 
Regis among the Saxons^ were the King's immediate 
Tenants of Lands, which they held by perfonal Service, 
as of the King's Perfon by Grand Serjeantyy or Knight- 
Service in Capites and that the Land fo held, was in 
thofe Times called Thaneland^ as Land holden in Socage 
was called Rev elan d 1 And that after fome Years 
that followed the Coming of the Normans^ the Title of 
Thane grew out of Ufe, and that of Baron and Barony 
fucceeded for Thane, and Thainland ■ They 
therefore concluding Sir Hen. Spelman miftaken, who in 
his Gloflary, Verbo Feudum, refers the Original of Feuds 
in England to the Norman Conqueft, fay, that it is moft 
manifeft, that Capite Tenures, Tenures by Knight-Ser- 
vice, Tenures in Socage, &fc. were frequent in the Times 
of the Saxons, but that indeed the Poffefllons of Bijhops 
and Abbots, were firft made fubjeft to Knight- Service in 
Capite by fFilliam the Conqueror, in the fourth Year of 
his Reign, fefc . See the Cafe of Tenures upon the Com^ 
mijfion of defeSiive Titles, &c. 8°. printed at London 
1720* or the Subftance of the Cafe as to this Point, 
in Bifhop Gibfon*s Preface to Spelman*s Treatife of 
Feuds, tff. 

(sC) This Dignity, fays Mn 5^/fifc^, fpeaking of the 
IDljgnity of an £arl^ was in fome Places in England both 

feudal 
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con (d), and others (e), are of Opi- 

nioil 

feudal and inheritable, even from the Age of the firft Com- 
ing of the Saxons into England^ which is commonly placed 
in 448, of our Saviour, though by exafler Calculation it 

falls twenty Years fooner. And that Ethelred^ EaU 

dorman of Merxlandy had all that which was the J^ingdom 
of Mer eland to his own life, as an Earldom and Fiefziwzn 
him in Marriage with Ethelfiedy by her Father King Alffedy 
and to prove this, cites William of Malmjbury de Gefi. 
Regum. Lib, 2. Cap. 4. Londonium caput Regni Merciorum 
cuidam Primario Ethelredo in FidelitaUni fuam cum Filia 
Ethelfleda concejftt. Vide Seld. Tit. of Hon. 510, 51 1. He 
jlays indeed, (ibid;) that JJferius and Flotentius have it Ser^ 
vandum commendavit : And if he had gone on, he would 
have found that TFilL of Malmejbury himfelf, in the very 
next Line, calls it Commiffiim^ and afterwards Cap, 5. Com^ 
mendatumy which Words rather fuggeft a Trujl than a Feud, 
Vide Malmf. de Gejl. Regum inter Scriptores poji Bedam^foL 
44, 46. and Spelm. Pojlhum, Treat, of Feuds 1 3. 

Mr. Selden likewife fuppofes the Names of Thane and 
Vavafor in the Saxon Times to have been feudal^ and that 
as Early King^s Thane^ and middle Thane fucceeded one the 
other in the Saxon Laws, fo Count j Barony and Vavafor 
are ufcd as Interpreters of them in the French Laws of 
TViUiam L and that the King^s Thanes held of the King in 
chief by Knight-Service, and were of the fame Kind with 
them, that were after the Normans Honorary or Parlia» 
mentary Barons (lit, of Hon. 513.) and he fays (ibid. 520.^ 
that a Vavafor was in the nioft antient Times only a Tenant 
by Knight^Service : that either held of a mefne Lord, and 
not immediately of the King, or at leaft of the King as 
^ of an Honour or Manory and not in Chief. 

(d) Who thinks that it is not clear from any Author of 
Credit, that the Normans changed the Tenures of Lands 
—And that none of them appeared to him to be of Nor- 
man Original, altho' they received their Names according 
to that Dialect. Bacon, Hiji, of the Eng. Gov. 161. 

(e) Saltern fuppofes Conveyances by Ferment and 
Livery to have been before the Conqucft and that 

there 
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^ipn, that Tentire$ were ijpt brought 
into England by the Conqueror •, but 
that they were common among the 
Sas$ons» 

The Lord Hale (g), Crag (h), 

Mr. 

there were Lords and Tenants in the Days of Qorhonian 
the Good, aiid that i^<ftf/(y was fworn to the Prince in the 
Time of Elidurusj which of Neceffity (fays he) were 
accompanied with Tenures, Services, Diftrefles, and the 
like. Vide Saltern de antiquis Britan. Legibus Cap, 8. 

Sir Williafn Temple fays, that thofe Authors, who will 
make the Cpnqueror to have broken or cl|iflng.ed the 
Laws of England^ and introduced thofe of l^orrnandyy 
pretend the Duty of EJcuage^ with the Tenures of 
Knight-Service and Baronage^ came over in this Reign ; 
but that it needs no Proof, that thofe^ with the other feu^ 
dal Lawsy were ^11 brought into Europe by the ancient 
Ooths^ and by them fettled in all the Provinces (which 
they conquered) of the Roman Empire^ and among the. 
Reft by the Savons in Englandj as well as by the Franks 
in GauLi and the Normans in Normandy. Temp. Introd. 
to the Hifi. ofEng. lyi^ 172. And the Author ot the Mir-^ 
ror feems to imagine, that Tenures were ordained for the ' 
Defence of the Realm by our old Kings before the Conquefi. 
Fide Mir. Cap. i. SeSf. 3. ^. 11, 12. 

(g) The Lord Hale mentions the Law touching 
Knight Service,^ as one of the Laws of fFilliam I., which ' 
were defigned for the eftablifhment of him in the 
Throne, and for the fecuring the Peace of the Kingdom 
(Hiji. of the Com. Law 107) and he endeavours to (hew 
(ibid. 223, 224.) That Tenures by Knight Service j were 
introduced in the Time of Jf^lliam L with the Confent 
of Parliament. 

'{h) Anglos ante Conquejlum vix puto^ ((ays Cragj) hoc 
Jus (fcilicet feudorum) recepijfe^ rattones cur it a cre^- 
dam hefi funt ■- Scio dntfi Conquejlum mulias apud 
Angks Leges ah Jngk^Saxonum Keffbus ante conquef-- 
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Mr. Somner (i) Sir Henry Spelman (k) 

and 

turn confcriptas ■ , ■ ■■ Ne veftigtum quidetn jfuris feu* 
dalis in its pane reperitury nam licet vafalhrum in 
Dominos Jngratitudoy fiue Fehnia expreffe aliquo Jlatuto 
puniatuTj poena tamen non eft AmiJJto Feudiy ut in 
yure Feudaliy Jed tantum vel muUfa pecuniaria ft parva 
Jit Injuria^ vel poena Capitis ft Major^ qua Juris feu^ 
dalis Naturam non fapiun t * Praterea ex ipfo Po» 

lydoro^ qui Anglorum Hi/ioriam confcripj^t diligentijjimey 
conjlat manifejie Conquejtorem^ cum omnia Anglia pra'* 
dia jure Belli ad fe pertinere diceretj legem Agrariam 
tulijffiy qua fe omnium PoJfeJJionum Dominum declaravit 
(^od nihil aliud erat quam omnia pradia de eo tanquam 
Domino teneri^ t^c.) Vid. Crag, de jur. feud. 29. 

(i) Before the Conqueft, fays Mr. Somner^ we Were not 
in this Kingdom acquainted with what fince, and to this 
Day, we call Feoda^ Foreigners Feuda^ u e. Fiefs or FeeSy 
either in that general Senfe I mean, wherein they are 
difcourfed of, and handled abroad in the Book thence in- 
titled De Feudisy at Home in that called Littleton's Te-- 
■ nures. {Treat, of Gav. 100.) He proves this Aflertion, 
(ibid. 100, 104.) and concludes, that to the Conqueror it 
is, that the Names and Cuftoms of our EngUjh Fees^ or 
(as we now vulgarly call them) Tenures^ fuch at leaft as 
are Military, owe their IntroducSlion. 

(k) Jus Feodale (fays Sir //. Spclmah) Anglis primus 
impofuit Gulielmus Conquejior^ (GlofT. ad Mag. Chart, 
fol. 374.) and again, (ad verbum Feodum) Feodorum fer- 
vitutes in Britanniam nojiram primus invexit Gulielmus 
Senior Conquejtor nuncupatus^ ^i lege ea e Normannia 
introduSfa Angliam toiam Juts dtvijit Commilitlbus : In^ 
nult hoc ipfum Codex ejus Agrarius < (Q^O ■'^^* 

dum £5* Normanniam jungit^ ac Ji ret nova Notitia e 
Normannia difquifenda ejf^ t " And it being faid by 

the Judges of Ireland^ in the above-mentioned Cafe of 
Tenures, that Sir ii Spelntan^ thus referring the Original 
of Feuds in England to the Norman Conqueft, was 
miftaken ; He wrote an elaborate Treatife of the Na- 
ture and Original of Feuds and Termres in Support and 
Confirmation of his Opinion. This Treatife is publiftied 
t by 


Law of tenures. 5 1 

and others again (1 ), are of Opinion 
that pEyDS were brought hither by the 
Conqueror^ and that they were in his 
Time firft eftablifhed among us. 

It would be tedious and hardly 
pertinent to my prefent Deiign, dif* 

by Bifhop Gihfon 1 723, among the Pofthumous Works of 
this Great Man. 

(1) Mat. Paris^ (Anno J06S. foL 6.) fays, that ff^tll. I. 
Commilitonibus fuis^ qui Belh Hafttngenft Regionem fe-- 
cum fubjugaverant^ terras^ Anghrum ^ Pojfejfiones af* 
Jiuentiori Manu contulity ilfudque parum quod remanfi'^ 
rat fub Jugo pofuit perpetua fervitutis. And again, (an^ 
no 1070. foL 7.) he fays, that this King Epifcopatus 
quoq% & Abbatias omnes qua Baronias tenebant^ &f eate^m 
nus ab omni fervitute feculari Libertatem habuerant^ fuh 
fervitute flatuit A£litariy irrotulans Jingulos Epifcopatus 
bf Abbattas pro voluntate fua quot Mtlttes ftbi &f fucceffh^ 
ribusjuis Hojiilitatis Tempore voluit a Jingulis Exhiberi: 
Et Rotulos hujus Ecclejiajlica fervitutis ponens in The'* 
faurisy multos viros Ecclefiajlicos huic Conjlitutioni pejji-* 
ma reluiiantes a Regno fugavit, 

Mr. Camden afferts, that the Englijh were difpoflefled 
of their Hereditary Eftates by William J. and the Lands 
and Farms divided among his Soldiers, but with this Re- 
ferve, that he Ihould ftill remjiin the dire6i Proprietor^ 
and oblige them to do Homage to him and his Succeflbrs, 
that is, (fays he) that they ihould hold them in F^^, but 
the King alone Chief Lord^ and they feudatory Lords^ 
and in aSual PofTeffion. 

Dr. Hody fays, that Baronies and fuch Tenures were 
firft brought into England by the Conquer or^ (Hiji, of 
Convoc. 117.) and 5r^^^«, , fpeaking of the Regale Servi'* ^^ 

tium^ intimates as much jn, thefe \V'ords, Secundum quod 
in Conqucfiu fuit adini^entum. J^ra<9'. Lib. 2* Cap. 16. 
Se<a. 7. Vid. Ougd. Orig. Jurid.6., W.ilkinsLeg, Anglo- 
Saxoj. fo. 288, 289. Cottpni Pofthuipa, 13, 14, 346. 

E 2 tindly 
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tindly to examine and confider the? 
Ground of thefe Opinions j Mid 
therefore I muft refer the Reader to 
the Treatifes in which they are advan- 
ced, and leave him upon due Confide- 
jiation tp judge of them as he pleafcs : 
Taking only this Obfervatipn along 
jwith them, that it is very remark- 
able, That William I. about the 
twentieth Year of his Reign, juft when 
the General Survey of England^ cal- 
ied Domefday-Book^ is fuppofed to 
have been iinifhed (m), and not till 
then, fummoned all the Great Meji 
and Landholders in the Kingdom tp 


(m) Ante Jnnum GuUelmi vUeJimumy Defcrtptio hac 
fion eft abfolutot imtru in eo fa£ta j 7efiis efl omni excep- 
tione longe Major voluminum ear urn in qua refer ehatur^ 
Alterum (sf Minus quo feorjim cenfita fuftt EJfexia^ Nor- 
folcia, fcf Sttffokia., In hujus cake Literis Majufculisy 
nee if/a Defcnptione reeentioribus, adjeSium eft. 

Anno Mil-lesims Octogbsimo Sexto ab In- 

CARNATIONE DSMINI, VIGESIMO VERO ReGIS 
WilLIEtMI, FACTA EST ISTA DeSCRIPTIO, NON 
SOLUM PER HOS TRES CoMlTATUS SED ETIAM PER 

ALIOS. Seld. praef. ad Eadtner. fol. 5,— The Lord Hale 
and Mr. Madox, agree with Mr. ^elden'% Account of this 
Matter, and Tho, Wiket^ and Walter Hemingford in their 
Chronicles (publiflied by GaUt) fix this Survey according- 
ly, ad. an. 1086. Vid. Hale H'tft. if the Com. Lawy 109. 
Mad. Hijf. of the Excheq.fol. 6. in Marg, , 

London 
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Liondon zxidi Salijhury (n), to do theiif 
Homage^ and fwear their Fealty to 

hiniy 


(n) Ingulphtts who lived at that Time fsrys, ad nn* 
1005. that the K\ng reverfus in Anglium , apud Londo* 
nlas Hominlum Jtbt facere & contra 6mnei Homines Fim 
delitatem jurare omnem Anglia incolam imperans totam 
Terram defcnpJiU Ingul. Int. Script, poft Bedam, 908. 

r^, '-^Henry ©f Huntingdon, (ibid, foL 370.) fay^ that 

fVillielmus Rex fortis^ Anno Decimo nono Regni fui^ cum 
de more ^tenuijfet Curiam Juam in Natali apud Glouce/lfej 
_ad Rmfcha apud Wincejtrey ad Pentecsften apud Londo-*^ 
niamy Henricum fiUum fuum virilibus induit Armis^ 
JDeinde Accipiens Hdminium omnium ierrariorum An^ 
glia ciijufcunque Feudi ejfent, ^uramentum etiam Fideli'* 
iatis non dijiulit. . ■ Bfumton (tnt. Script, X.foLq'jq,) a- 
grees with this Account of Huntingdon, but fixes it, ad 
annum vicejimum Regis, and fuppofes the Survey of 
England to have been made in the Year before. 

The fFaverly Annals, Mat, Paris and Mat, iP'eJim. 
agree almoft in terminis viMth Hen, of tluntingdon, but 
fix this Homage ad An, 1084— ———The Saxon Chro- 
nicler fays, ad An, 1085. Hoc Anno Rex tenuit fuam Cu^ 
riam in Wincejire ad Pafcha, atq; ita Itinera i/i/Iituity 
ut ejfet ad Pentecoflen apud Wefiminjier, uhi Armis mi^ 
litaribus honor avit filium fuum Henricum, Pojie'a Jic Iti^ 
nera difpofuit, ut Pervencrit in Fefto Primitiarum ad 
^earebyrig, ubi ei Obviam venerunt ejus Proceres ^ 
omnes pradia tenentes, quotquot ejfent not a melioris, per 
totam Angliam hujus Viri fer^i fuerunt, omnefque fe 
tin fubdidere, ejufque faSfi funt Vajj'alli, ac ei Fidelitatis 
*jfuramenta praniterunt, fe contra alios quofcun^ue Hit 
fidos futuroSp Hoveden (Int. Script, poji Bedam, 460.) 
Ad, An, 1086. fa3rs that Wiliielmus Rex fecit defcribi om* 
nem Angliam . ■ ■ ■■ Poft hac in Hebdomada Pentecojies ji^ 
Hum fuum Henricum apud fVeJimonaJlerium, ubi Curiam 
fuam tenuit, Armis Miiitaribus honoravit, nee multo poft 
Mandavit ut Archiepifcopi, Epifcopi, l^c, Calendis Augt^i 
Jiffi occurrerejut Sarijbirie, quo cum veniffent Milites 

" illorum 
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2dly, That as this general Ho^a^a 
and Fealty was done about the Time 
that Domefday-Book was jfinifhed, and 
not before, we may fuppofe, that 
that Survey (p) was taken upon, 6i 
foon after i our Anceftors Confent to 
Tenuresy in order to difcover the 
Quantity of every Man's Fee, and to 
fix his Homage (q); this Suppofition 
is the more probable, becaufe it is 
not likely, that a Work of this Nature 
( was undertaken without fome imme- 

Hand was a folemn Oath, confequefitial to Homage^ and 
fworn immediately after it, that the Homager would, as 
his Man or Tenant, h^ faithful to his Lord. 

(p) The Nature of this Eurvejr may be colleSed from 
Spelm^ Gloffl ad Verhum Domefdeu Seta. prof, ad Eadme^ 
rum^ 3, 4. Gerv. de Tilb, Dial de faicc. Lib. i. Cap. 16. 
JnguL Hiji. int, fcripU pofi Bedam^ go8, 009. 

(q) Becaufe anciently the Name ana Quantity of the 
Fee, &c. was fpecified in the Homage, as appears from 
the Mirror^ Cap. 3. Se^. 36, d^ Homage^ where it is 
CBd, that Homage efi fait en cejtes paroUsy Jeo deveigne 
vojire hame de ttel fiif^ ijfintque tout Pquanttty foit rnon^ 
fire £sf Efpecifie en certain (or as Britton 174. fays, w- 
memeht par certeyne quantise ^ par certeyns boundes) 
* par ^oy PfnW fache combien &* quoy il doit garranter a 
Jon Tenant \ & de combien ii obiige fon Fief a la Gar^- 
rantie €ff que le tenant fache d^conAien il devient fon home. 
And this probably was the Reaibnwhy almoft all the Hif- 
torians of thofe Times join the Account of this Survey^ 
and of the Homage done abbut that tinfie, together in 
fuch a Manner, that we tnuft needs think they took, them 
to have immediate Relation dne to the other* 

diate 
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diate Reafoii, and no better R€afoii\ 
can be affigned why it was underta- 
ken at this Time, or indeed why this 
Survey ftiould have been taken af 
all (r). 

Taking it therefore at prefeiit fbf 
granted, that Fees or Tenures were 
firft eftablifhed in England in the 
Time of William I. ( f ), I fhall now 

proceed 

» 

_(r) Y ox , Alfred had taken a general Sarvey of tlifc 
whole Kingdcrm, which was ingroued and kept at ^«- 
chejier^ and extant in this King's Time, {See Sip yo^ 
Spelman's Life of Mlfred^ publijhed by Hearne^ p. 108, 
115.) but this Survey feems to have been too general to 
anfwer the Purpofes of this Reign, and therefore a more 
particular Survey was taken. This Difference between 
the two Surveys is (without his affigning any particular 
Reafon for it,) obferved by Ingulphus^ who fays that 
Alfredus ■ totam terram Anglia per Comitatm^ 

Centurias €ff Decurias defcripferat : But that in Domef- 
day-Booky non tantum totius terra ComitatuSy Centuri/t 
^ Decuriaj Sylva^ Saltus ^ Villa univerfa^ fed in om-' 
ni Territorioy ^mt Carucata ierra^ quot jugera (^ 
quot atra^ qua Pafcua ^ PaludeSy qua Tenementa fJ 
qui Tenentes continebantur. Ingul. int. Script, poft Be- 
dam 908. 

(f) /• e. That they In his Time firft becanfie a prin- ' 
cipal Branch of the national Policy, for it is not to be 
imagined, but that even in the Saxon Times, particular 
Proprietors of large Traits of Land, which they could 
not cultivate and manure themfelves, might let fome 
Part of them to their Neighbours, under various Ac- 
knowledgements, or Returns of Service, not altogether 
unlike fomte of the feudal Returns* Efpecially as our 

Saxon 
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proceed to inquire and confider the 
Means by which fo extraordinary an 
Alteration of the national Policy, with 
refped to Propriety y was brought a- 
bout. In which Inquiry many Things 
will occur that may poflibly convince 
us, that this Alteration was made in 
the Time of this King. 

I call the Eftabliftiment pf Tenures 
an extraordinary Alteration, not only 
becaufe it was fuch in many of its 
Confequences, but likewife becaufe 
it originally and immediately defeat- 
ed all Suppofition or Poflibility of 
Propriety in* any other Perfon than 
the King. Infomuch that it became 
a fundamental neceflary Maxim, 
Principle or Fidi on of our Englijh 
Law of Tenures^ that the King is uni- 
verfal Lord of his whole Territories, 
and that no Man doth, or can pof- 
fefs any Part thereof, or Lands there- 

Saxon Anceftors may be fuppofed to have had fome 
Notion of fuch Returns ; they being a Colony or 
Branch of the ancient Goths., who firft brought the Feu- 
dal Policy into Europe^' < Upon this Suppofition the 
wide Difference of Opinions, concerning the Antiquity of 
Feuds in England^ may be in fome Meafure accounted for. 

in. 
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in, but as either mediately, or imme- 
diately derived from him (t). 

This Principle or Fi<9ion, howfoever 
underftood by Perfons of Capacity, and 
in the Councils of this King, appeared 
no doubt to others rather as the Lan- 
guage and Declaration of a Conque- 
ror, than as the Subfiratutn and Foun- 
dation of a new Policy not impofed, 
but nationally and freely adopted (u) : 
And it is certain that this Principle or 
Fidion oi Tenures hath been of late fo^ 
far miftaken, that very learned Men, 
not confidering it as 'a Fidion, have 
thought that the. firft Kings of this 
Realm had all the Lands oi England m 
Demelhe, and that all private Pofleffi- 
on was actually derived from them (w) ; 
But in this they feem to have too im- 
plicitly followed the Monkijh Hiftori- 
ans, who (being prejudiced or mifled 
poflibly by the large Poffeflions of a 

(t) Ex Ratlont Feudal! omnia Feuda ii Beneficia ah 
to (Dtrmno fc'iCt ligio) prtfieifcuntur fcf de to tenentur. 
Crag. De Jur. Feud. 223. Vide Spelman Treat, of Par* 
liaments 57. & infr. p. 137. 

(u) Vi<l. inf. p. 64 — 73. 

(w) Vid. I Inf. 58. b. Spelm. Treat, of Parliaments 
^7, 58. ^nd Lord Verulani of the Ufe of the Law 34. 

fudden 
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fu4den acquired by the Normani tor 
the Prejudice of the Engli/h) have 
roundly affirmed that WilliafH I. vio- 
lently difpofleffed the Englijh of ^\ 
iheir Lands, and that he difpofed of 
theni upon arbitrary Terms of Tenure 
to fuch of his Followers, and in fuch 
Proportions as he thought fit (x) j for^ 
notwithftanding the msiny MonkifiKe^ 
laitioris of this Sort, credited by later 
Writers of Learning and Note (y), we 

may^ 

(x) Mat. WeJImtnJier (Lib.2. fil. i.) fays that Com^ 
fhilitonibtcs fuis Normannis qui in hello Hajiingenfi fa-- 
triam fecum fubjugaverant^ terras Jnglorum fcf poffeffio-- 
nes^ ipjis expulfts fucceffvue^ manu dijiribmt affluently CsT 
modicum illud quod remanferaty fa^us jam de Rege Ty* 
rannusj fub jugo detrujit petptiua fervitutis* ^ - Mat, 
Paris (ad An. 1067. y^/. 5.) aflcrts the fame Thirig in 
Ter minis ■ " Bromton (int. Script. X. 963.) fays that 
Rex Willielmus terras Anglorum Magnatibus 5f Militjbus^ 
ac aliis hominibus Francia & Normannia qui fecum in 
Conquejiu fuo extiierant donavit-^Thprn likewife (intm 
Script. Jr. 1787.) fays ad An. 1067. that Willielmus de 
Rege faSfus eft Tyrannusj Expulfifque Regni Nobilibus^ 
Epifcopisy ComitibuSy Abbatibus Gf Clerids multiSj quos 
lohgum ejjet Nominatim Exprimerey ^oruth Pojfejftones tf 
fradia diatimfuis diftribuebat Normannis. 

(y) Sir H. Speln^an upon the Authority of thefe Mon^ 
iijh Writer^, (Glojf. Verho Feodum) fays that Lege ea 
(feudorum fcil't) E Normannia tradu^a^ Angliam. totam\ 
fuis divifst Commilitibu s And thus Selden (a Gamb" 

den in Norm; Epin. 13.) fays that Exclufts ab Hareditate 
avita Anglisy Agros isf pradia militibus Juts AJJignavity 
Jta tamen ut Dominium dire^um fibi refervarety obfe^ 
* ^ quiumqui 
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may, «poQ 4iie Inquiry and Confi4f J^a-r 
tion, be Satisfied, that William h did 
neither poflei* himfelf, nor 49 a Con-r 
queror difpofe of all, or any of th« 
Lands of England : Nor did he arbi- 
trarily, and by his own Power fubje<ft 
the Eftates of the EngUJb to a feudal 
Dependence; for, 

I. Tho* it is true that the Poflef- 
iions of the Normans were of a fud-' 
den very Great, and that they receiy-^ 
ed moft of thenj from the Hand? of 
William I» yet it does not follow, 
phat this King took all the Lands of 
England out of the Hands of their fe-^ 
veral Owners, claiming^ them as the 
3poils of War, or as Parcel of a con- 
quered Country ; but on the contra^ 
xy it appears pretty plain from the 
Hiftory of thofe Times, that the King 
either had, or pretended Title to the 

quiumqut clitntelari yuin ftbi {jT fucciffiribus dev'tneirety 
J; e. t(t pmnes in FetM Jivt Fide Uneanty & null! prater 
Regem tffent veri Domini, fed potius fiduciarii Domini 
bS Pojfeffores. ' And the Lord Peru/am afTerts, that the 
Conqueror got by Right of Conqueft all the Land of the 
Realm into his own Hands in Deme(h, taking from every 
Man all Kflate, Teniu-e, Property and Liberty of the iame, 
except Religious and Church Lands, and the Land ki 
Kent, yeruh tftbe Vft t^tbt Law 34, 35. 

Crown, 
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Crown, and that his Title, whethef 
real or pretended, was eftablifliedby the 
Utiesit oi Harold, which amounted 
to an unqueftionable Judgment in his 
Favour. He did not therefore treat 
his Oppofers as Enemies, but as Trai- 
tors (z), agreeably to the known Laws 
of the Kingdom, which fubjed:ed 
, Traitors not only to Lofs of Life, but 
I of all their PofTeflions (a) ; fo that this 
King, thus intitling himfelf to the 
Lands of all fuch as had, or did after- 
wards oppofe him, might well reward 
his Followers in the Manner he did, 
and that this muft have been the Cafe 
appears from the Nature of the Pleas 
held and determined at Pinenden (b), 
and Sharnburn (c), and by many o- 
ther Evidences of the Time of this 

(z) Vid. Bacon, Hift. of the Eng. Gov. 135. 

(a) Vid. Leg. Alfred! Cap. 4. Leg. Canuti Cap. 54. 
Saltern de Antiquis Britan. Legibus Cap. 10. 

(b) This Plea is printed at large in Mr. Selden's Notes 
ad Eadmerum 197, 200. " Vid. Lamb. Peramb. 236, 237. 
Hale Htji. of the Com. Law 96. 

(c) This is to be found at large in Sir H. Spelman*s 
Ptfthum. Treat, de Familia de Shamhum^ fol. J 90. VtA 
Wtlklns Leg. Anglo-Sax. 287. Hale Hift. (f the Com. Law 
99. Spelm. GloJ". ad verb. Drinchei. Bacon Hift. of the 
Eng. Gjiv. 158. and Taylor Hifi. ofGav. 65, 66. 

King, 
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King, and of his immediate Succef- 
fors (d). 

II. As William I. did not claim, or 
poflefs himfelf of the Lands of Eng- 
land as the Spoils of Conqueft, fo 
neither did he tyrannically and arbi- 
trarily fubjed them to a feudal De- 
pendence; but as the Feudal Law 
was at that Time the prevailing Law 
in Europe (e), and " was then, fays 
" Sir Henry Spelman ( f ), conceived 
** to be the moft abfolute Law for 
" fupporting the Royal Eftate, pre- 
" ferving Union, confirming Peace, 
" and fuppreffing Incendiaries and 
" Rebellions," William I. who had 
always governed by this Policy, might 
probably recommend it to our An- 
ceftors, as the moft obvious and rea- 
dy Way to put them upon a Foot 
with their Neighbours, and to fecure 
the Nation againft any future At- 

(d) Vid Tayl, Hift. ofGav. 67, 68. Madox Hift. of 
.the Excheq. 75, 76. Wilkins Leg. An^Io-Sax. 236. 
' (e) Sir Hen. Spelman (Pojihum. Treatije of Parlia- 
ments 57) calls it the Law of Nations, for fo, fays he, 
J may term the Feudal L>aw then to be in our Wellera 
Orb. 

(f) Pofthum. Treat, of Feuds 5, 6. 

tempts 


54 An IntroduBion to the 

him, by doing whereof the Saxon 
Chronicler fuppofes that, at that Time, 
Proceres &^ om7tes prcedia tenentesfe Hit 
fubdidere^ ejuf que faEli funt Vaf alii ^ fo 
that we may reafonably fuppofe, 

Firft, That this general Homage and 
Fealty was done at this Time (nine- 
teen or twenty Years after the Acceffi- 
on of William L) in Confequence of 
fomething new, or elfe that Engage- 
ments fo important to the Mainte- 
nance and Security of a new Efla- 

}llorum Jibt FideUtatem yurare coegtt. ■ i > ■ Simeon 
Dunelm. (Int, Scrip, X. 213) agrees in ter minis with Ho^ 
veden* And the Waverlj Annals again, ad An. io86, fay 
that An. Reg. WiWi Vicefimo Rex tenuit Curiam fuam 
apud ff^intoniamy foftea ad Kalendas Augujii fuit apud 
Salijhuriamy ibique venerunt coram €$ Barones fui tf 
emnes terrarii kujus Regniy qi^i alicujus pretii eranty 
cujufcunque Feodi fuiffent^ & omnes Homines fui effeSii 
funty W Juraverunt ilU FideUtatem Contra Om^es Ho^ 
fnineSf 

It muft be obferved, that tho' fonie of thefe Hiftorians 
mention only the Homage done at London^ others that at 
Salifiury only, and none but the Waverly Annals expref- 
ly mention hoth\ yet we 'may upon the Credit of thefe 
Annals fuppofe, that thefe Hiftorians fpeak of two feve^ 
ral Homages done about the fame Time, foon after the 
King's Knighting his Son Henry : Befides that it is high- 
ly probable that the King received the Homage of fome 
at Ijondon^ and of others at Salijhury\ It being very un» 
likely that the Landholders who lived in or about Lon^ 
don^ where the King oftep was, Ihould come to Salijbuvf 
fQ do their Homage* 

bli&men^ 
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blifliment would have been required 
long before; and if fo, it is probable 
that Tenures , were then new, inaf- 
much'as Homage and Fealty were, and 
ftill are, meer feudal Engagements, 
binding the Homager to all the Du- 
ties and Obfervances of a Feudal Te- 
nant o). 

2dl7, 

(o) It appears not only from the feveral Hiftorians 
cited in the former Note 5 but likewife from th^ Mirrof 
226, 227. Britton 174. b* BraSf. Lib. 2. Cap. 35. SeSf. 
8,9. and Fleta^ Lib, 3. Cap. 16. Se^f. 21. That Homage, 
and Fealty (though treated by the Keudifts as Synony- 
mies) were really with us diftin£^, though concomitant 
Engagements ; for though Fealty was incident and ef- 
fential to Homage or Tenure^ (i Inft. 65. ^fupra p* 35,) 
and is now become Part of the Form of Homage itfelf ; 
(vid. Stat, de Homagio^ 17 Ednv, 2. and Lit. SeSi, 85.) 
yet there was, no doubt, antiently a confiderable Diffe- 
rence between them 5 inafmuch as Homage was merely 
a Declaration of the Homager's Confent to become bis 
Lord's Man, or military Tenant of fuch Lands or Tene- 
ments, (Jeo deveigne voflre home de tielfief. Mirror p* 206« 
and the fame Author, p. 304. reckons it one of the A- 
bufes of the Common Law, de mettre pluis des paroles en 
Homages faire forfque tant^ jeo deveigne vojire home del 
few que jeo claime tenir de vous). Homagium & D$mini» 
urn are therefore direilly oppofed to each other by Glan-^ 
vily viz. Mutua d ebet ejfe Dominii ^ Homagii 

fidelitatis Connexio^ Ita quod ^antum Homo debet D<h» 
mino ex Homagio^ (i. e. by confenting to become his 
Tenant, or on Account of his Tenure) tantum illi de^ 
bet Dominus ex Dominio^ (i. e. by becoming his Lord, 
or on Account of his Seigniory) prater folam reverenti^ 
am. Vid. Glanv. Lib. 9, Cap. 4. Fet^lty on the other 

E 4 "*"** 
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FIRMENT (1), X^OD InTRA ET EXTRA 

irmvERsuM Regnum AwoLiiE (Quod 

OLIM VOCABATUR ReGNUM BrITAN- 
NIJS (m), WlLLIELMO 9UO DoMINO (ll) 
FiDELES ESSE VOLUNT, TERRAS ET 
Honores (o) ILLIUS FIDELITATE UBI- 
QUE (p) SERVARE cum EO, ET CONTRA 
IMIMICOS ET AlIENIGENAS . DEFEN- 
DERE (q). 

The Terms of this Law are abfo- 
hitely Feudal, and are apt and proper 
to eftablifh that Policy with all its Con- 
fequences; for Firft, It requires that all 
Owners of Land (r) fhould exprefsljr 

en- 


(I) Statuimus ut omnis Liber Homo fide & facratnento 
affirmet. Hoveden^ Inufcript. pojl Bedam 6oo, 

(m) Quod intra & extra Angliam. Ibid. 

(n) Willielmo Domino Regi fuo ibid. ■ Williclmo 
^egi Domino fuo. TVilkin*s Leg. Anglojax. 228. 

(o) Honorem. Hoveden. Ibid, 

(p) Omni fidelitate fua. Ibid. 

(q) Et contra inimicos defendere. Ibid. 

(r) I have thus tranflated the Words Liberi Homines^ 
becaufe this Scnfe agrees heft with the Tenor of tho 
Law : And becaufe it is probable that at that Time no 
other Perfons were fo called, than thofe who al-e fre- 
quently in Domefday-Book called jiloarii and Jlodiarii^ 
and had terram propriaTn^ Land wherein no other Man 
had any Int^eft by Feodal Superiority or Dominion, 
(Vid. Spelnu Treat, of Feuds 18.) and that they were 
Q called 
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engage and fwear (0> that they would 
become Vaflals or Tenaata (t), and as 

fuch 

called Hmines Libert in Oppofition to the Villains of 
thofe Times. (Vid. Bacon HiJI. of Eng. Gov. 56. Bra^ 
dy Introd. to the Hift. of Engl. 221. and Sir Wm. TempU 
introd. £^r. 65.). Thus according to Sir Hen. Spelman^ 
[Glojf. ad verba Liber Homo) the Titles Liber Homo^ 
Liberi HomneSj Libert ^ Legates homines ad nobiles 
§lim JpeSiabanty maxirna enim vulgi pars aliqua fervitu* 
tis Jpecie coercekatur^ Jk ut fui effe mancipii mn liceret» 
And it is certain that upon the introdu6Kon of 
Tenures, thefe Appellations or Titles were ufed to denote 
Aich Perfpns as had the moft honourable and independent 
Eftates, and came neareft to the Condition of thofe who 
were called Liberi Homines before. {Fid. Brady Gloff. 
ad verba Liberi Homines.) Hence fome Time after ^thc 
Eftablifhment of Tenures, the Freeholders even of pri- 
vate Lords were called Liberi Homines fui j as in Magna 
Charta Reg. Johannis^ viz. Nos non concedemus de cat^^ 
ro alicui ^od capiat auxilium de liberis Hominibus fuis 
niftj bfc. and in BraSIon^ (Lib. 2. Cap. 16. Se^. 8. fuch 
Tenant of a private Lord is called Liber Homofuus. This 
fenfe of the Words Liberi homines is warranted by the 
Hiftorians of thofe Times, who agree that William 1. re- 
ceived the Homage Omnium Terrariorum Anglia cujufcunqi 
feudi ejfenty tf f. Sup, 53. m. 

(f) That Homage was the Fogdut anfwering diis Law, is 
probable from the m«ft ancien^t Form of it, Jeo deveigne 
vojlre home^ &c. (utfup. p. 55. m) which though pro- 
nounced by the Tenant, equally obliged the Lord \ for 
Homage according to Brihon^ (^7^) "' ^'«* hom€S per 
leur Commun affent Et eji un lien de droit dount 

autant efi le Seigniour tenu a fon home come U home a 
fon Seigniour for que folement en reverence. (Vid. Fleta 
Lib. 3. Cap. 16. Sea. 8, 9.) And that the Oath of Alle^ 
glance was the Sacr amentum required by this Law can 
hardly be doubted. 

(t) That this is the pfoper feudal Senfe of the Word 
Fidelisy appears from Hotoman^ (de verb. Feudal, ad verb* 
Fidelis^) viz. Fidelis interdum fpecialiter dicuntur iidem 

F 2 ^«' 
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fuch be faithful (u), to William as their 
laord^ in refped: of the Dominium 
upon the then known feudal Notion 
reliding in a Feudal Lord. 

2dly, That they would, in Confe- 
quence of their becoming his VafTals 
or Tenants, every where faithfully 
maintain and defend his their Z/ord?*j 
Territories and Title, as well as Per- 
fon, and give him all poflible Aid 
and AfUftance againft his Hiienves, 
whether Foreign or Domeftick (w). 

The 

.^«/ vafalliy ^i feudo accepto in Patron! fide iff Qientila 
funtyvicijjimque fuam ei certi obfequii nomine fidem ajirixi' 
runt-- ■ ■ And according to Sir Hen. Spelman^ (Gloff, 
ad verb. Fidelis) Fideles dicuntur ^ti in alicujus clientela 

funt ratione Prajii ^i pradia tenent ^uod feudum 

dicitur^ &c. And in this benfe, the Word Ftdelis is often 
ufed in the Book of Feuds. (Feud, Lib. I. tit. I, 5, 10. 
Lib. 2- ///. 23, tsfc.) And in the Direftion of feveral an- 
cient Charters, (Fid. Hearne's Text. Roff. W Brady Ghffl 
ad verb. Feudatarii €5f Fideles) as well as in this Law. 

(u) The Word Fideles^ thus fubftantively and adjec- 
tively rendered, diftinSly anfwers the Faedus ^ Sacra^ 
mentum injoined by this Law. 

(w) In Confequeiice hereof the LIXth Law of this 
King requires that omnes Libert Homines totius regn i 
Jint fratres conjurati ( Vid. LL. Edovardi Cap. 35) ai 
monarcbiam ■ fa^ ad regnum^ ■ « pro viribus 

fuis & facultatibus contra inimicos pro pojfe fuo defenden-^ 
dum I I ■ &f tacem (ff dignitatem Corona In* 

iegram obfervandam. ■' And the Stat, 7 Edw. I. 

Cap. I. declares, that the Prelates, Earls, Barons and 

Cmmonaltf 
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The manner of penning this Law, 
is not lefs obfervable than the Terms 
of it, for though it begins, as many 
other Laws of this King, with the 
Word, Statuimus in the firft Perfon 
plural, according to the prefent Stile 
and Language of Kings (x), without 

ex- 

Commonalty of .the Realm are bound to aid the King^ as 
their Sovereign Lord, to defend Force of Armour, and 
all other Force againft his Peace at all Seafons, when need 
,fhftlj be. And the LVIIIth Law of miliam I. re- 
quires, that omnes Chmites^ Bar ones ^ fervlentes £sf univerji 
Libert Homines totius regn i * ■ ■ teneant fe fimper 

prompt! £ff bene parati ad fervitium fuum integrum 
explendum JsT peragendum^ Cum femper opus adfuerit^ Jecun- 
dum quod de feodis debent Jff tenementis fuis de jure (fciPt 
feodali) facer e. 

(x) Mr. Madoxy in his Diflertation Prefatory to Ger^ 
vafe de Tilbury* s Dialogue de fcaccario^ (foL6,) takes 
Notice that pleraque brevia ab ipfo (fciPt Gervafto) citata 
Jiylum Regalem fmgularis numeri pra fe ferunt^ -but 

that Henri c us Jecundus annis Imperii fui pojlerioribusy (^ 
poft eum omnes Anglia Reges numero plurali firipferunt NnS 
tf Nojirum^ &c. 

But though the fingiilar was, as appears from the moft 
♦ authentick Memorials of thofe Times^ the- Royal Stile 
ufual in Writs, Charters, and the like ; (l^id, 2 Infi, 2.) 
yet it is no Obje<Sion to the Laws of William I. that 
they (in the feveral Editions we have of them from Mr. 
Selderty Mr. Lombard^ and Do£ior JVilkins) run in the 
plural Stile i for that, as they were not meer A6ls of the 
King, they were probably penned in this Manner, that they 
might, at the fame Time that they declared the King's 
Will, intimate the Concurrence of the Commune Cmci" 
Hum. And it js obfervable^ that though Roger Hoveden^ 
(Int. Script, poft Bedam^ 6oo, 6oi.) in his Summary of 
thefe Laws^ exhibits moft of them in the lingular Stile 3 yet 

Fa "^ 
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exprefs Mention of the Commune 
Concilium ; yet we cannot poffibly 
doubt its Concurrence : Becaufe the 
King himfelf, being as it feems but 
one of more^ is mentioned in the Bo- 
dy of the Law itfelf as a third Perfon 
ipoken of, and as fuch plainly diftin- 
guiflied from the Many fpeaking in 
the beginning or enading Part of the 
Law, viz, Statuimtis ut omnes' affir- 
ment iluod Willielmo Domino suo 
Fideles ejfe volunt^ terras &* Honor es 
iLLius ubique fervare cum Eo^In the 
Language of the other Laws of this 
King, it would have run, that omnes 
affirment ^od Nobis Jideles eJfe vo- 
lunt^ terras &* honor es Nostros uhi~ 
que fervare cum Nobis, ^c. fo that 
the particular Penning of this Law 
may be underftood in a great Mea- 
fure to fpeak its Importance ; for that 
as it introduced a new Policy fubver- 

he gives us this Llld, and the LXth Laws of this King 
in the plural Stile. And Sir Henry SpelmaH, tho' he fay^ 
that thefc Laws werefor the mofl: part ordained by King 
WtlUam in his own Name, is yet of Opinion that they 
were all made by the Conferit of the Cotiimune Concilium. 
Vide Splm. treat, of Parliaments 6i. 

five 
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iivE dF the SiarA:!^ Bropriety, and jddd 
confequently affe<9b the whole Na« 
tioli in an extraordinaty and upufual 
Manner ; it is penned as if the JCing 
was meerly paffive, the more clearly 
and fully to exprefs the Confent of 
the Commune Concilium to fo conil- 
derable an Alteratioii : And that the 
particular Manner of penning this 
Law was not accidental, hut expref- 
five and important, will farther ap- 
pear, if the Reader doth but caft his 
Eye upon the other Laws of this ICing ; 
for then he muft fee that none other 
of them are worded in this Manner : 
Nay, that the Manner of wording a-^ 
ny other of them doth not fo much 
^s hint the Concurrence of t\it Com- 
mune Concilium : And which is 'ftiU 
more remarkable, that even fuch of 
them as exprefsly mention the Com- 
mune Concilium^ do not mention it, 
as having any Regard or Relation to 
themfelves ; but with Reference 
meerly to this Law ; for the 55th 

F 4 and 
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and 58th Laws (y) of this King, 
which are the only Laws that nienti- 

(y) I (hall here tranrcribe thcfe Laws with their Titles, 
. that the Reader may mox% readily apprehend, and judge of 
what is above fuggefted. 

LV. 

De dicntelari feu Feudorum Jure & Ingenuorum Immu- 
nitate. 

Volumus etiam ac firmiUr practtimus (i Concedimus 
lit omnes Libert Homines totius Monarchic regni nollri 
pradi^ii babeant V teneani terras fuas £!f Pqffejfiones 
Jiias bene (^ in Pace libere ab omni Exa^,ione injufta & 
ab omni Tallagioj Ita quod nihil ab eis exigatur vel Ca^ 
piaiur^ nifi Servitium fuum Liberum quod de Jure nobis 
facere debent if fycere tenentur^ fcf prout Jiatutum eft 
eis J (sf illis a nobis Datum £ff concejfum Jure bar edit a- 
rio inperpetuum per Commune ConfiUum totius Regni noftri 
pradUiu 

LVIli. 
De Clientnm feu Vaflalloruin Praeftationibus. 

Statuimus etiam W firmiter pracipimus ut omnes Co^ 
mites & Barones (f Milites bf fervientes if univerfi Li- 
heri Hdmines totius Regni noftri pradiSti babeant if te^ 
neant fe femper bene in Armis if in Equis ut Decet if 
Oportety if quod ftnt femper prompti if bene parati ad 
fervitium fuum Integrum nobis explendum if peragen- 
dum cum femper Opus aj^uerit^ fecundum quod nobis d^ 
Feodis debenty if tenementu fuis de Jure facere^ if ftcut 
illis ftatuimus per Commune Concilium totsus Regni noftri 
frad* if illis dedimus if ConceJUmus in Feodo Jure Ha-^ 
reditarios Hoc Praceptum Noftrum non Jit vioktum ullo 
ModQfupirforisfa^iuram no/iram plcnam. 

on 
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on the Commune Concilium (z), 
do not feem to mention it as 
concurring in thofe Laws, but with 
Reference meerly to this 5 2d, or 
fome other Law, (if there was a- 
ny other (a), that is not now extant) 
introduftive of Tenures. 

Mr. 


(z) The 56th Law hath indeed the Words Commune 
Concilium^ but in another Senfe, as appears by the Con- 
text, (viz.) Statuimus^^'^Ut omnes CivitateS''''-^JivguIis 

No^ibus Vigileniur & Cuftodiantur prout Vkecomes (sT 

4ldermanni & Prapoftti & catert Ballivi ^ Minijiri /jo- 
jftri melius per Commune Concilium r ad Vt Hit at em Regni 
providebunU 

(a) Which fome may think probable on Account of the 
relative Words prmt ftatutum eft eis^ ^ illis a nobis datum 
fcf concejfum Jure rlareditario in perpetuum per Com-- 
mune Concilium in - the 55th Law ; and of like Words in 
the 58th Law, viz. Sicut illis JlatuimUs per Commuju 
Concilium ■■ Et illis dedtmus i^ concejjimus in . Feod» 

^ure hareditario^ which may feem to refer to fome 
aw exprefsly eftablifliing hereditary Feuds, fsfr. confe- 
quently to fome other than the 52d Law, which barely 
eftablimes Feuds without declaring their Continuance: 
But ftill it feems to me much more likely, that the re- 
lative Words in both thefe Laws refer to this 52d Law, 
as the Bafis and Foundation of them, and that the Words 
Jure hareditario in both of them are merely declaratory 
of the Intent and Meaning of the 52d Law, which tho* 
it had no exprefs Words of Inheritance could not meaii 
by a meer politic Subftitution of Tenure^ in the Room 
of the Saxon Propriety^ to render all PoflciEon arbitrary 
and precaribusr, as original Feuds \ and yet our Anccf- 
tors mi^t be too cautious to rely upon the moft obvious 
ConfequenceS) and therefore think fuch Declarations pro- 
per: 
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Mr. Seldeny notwithftanding the Evi- 
dence of thefe Laws which he hitnfelf 
hath given us at large in his Notes tB 
Eadmerusy is yet of Opinion (b) that 
the Poffeffions of Bijhops and Ahbots 
only wefe made fubjeft to Tenures isi 
the fourth Year of William !• And 

.per; And I muft confefs that I cannot help thinking 
that the Words jure hareditario in both Laws would 
be idle and impertinent in aiiy other tlian fuch declara- 
tory Senfe. It muft however be owned that Sir H. Spel- 
man and the Lord Hale^ in their inquiries after the 
Original of Tenures, take no Notice of the 5id Law, 
but that both of them treat this 58th Law as a fub- 
ftandve Inftitution : And Sir H, Spelman fuppofes that 
the Words Concejpmus in Feodo yure hareditario in that 
Ls^w imply, that Feuds were not hereditary before that 
Grant. Ftd. Spelm. Poji. Treat, of Feuds 45. and Hale 
HiJI.rfCom. Law 107, 224. In anfwer to this, 1 fliall 
take Leave to obfervc, that the Purview and Occafion 
of both thefe Laws were plainly confcquential to fome 
former Law; for the King In the 55th Law barely de- 
clares that Omnes Liber i Homines totius Monorchia regni 
noflri (hould hold their Lands bene fcf in Pace^ free 
from all unjuft Exadions And that nothing (hould 

fee required of them, but the Services due de Jure^ /. e. 
by the Feudal Law prout Jiatutum eji eisy which they had 
ronfented to, and eftablifhed - After this Declaration, 

the Kine in the 58th Law very properly requires, that 
UniverJiLiberi homines totius Regni fhoulH on all Occafions 
be ready to do the Services they ought de Jurefacerey^cut 
ilUsflatuimusper Commune Concilium^ /. e. that they ought 
to do by the Feudal Law, which was as above eftablifhed 
per Commune Concilium, 

(b) Ttt. of Hon, S78>— 580. And of this Opinion 
were the Judges of Ireland^ in the Cafe of Tenures upon 
the Commiffion of defcSive Titles, p. 199. 

that 
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that 7%ain^lands were even in the 
Saxon Times, fubjcd to Kni^ht-Ser^ 
vice (c), as being included in the 
Saxon Exp edit to y a Branch of the Tri- 
mda Neceffitasy or Landire&um (d), 
to which fuch Lands w6re liable in 
thofe Times ; and as it could not be 
denied, but that the Lands of Bijhops 
and Abbots were in thofe Times fiib- 
je6t to the Trinoda Neceffttas as well 
as Thain-hands ; he labours to prove 
that the Obligations of the Trinoda 
Necejfitas were different, in refpeft of 
the one and of the other (e) : But as 

(c) Vid. Seld. Tit. of Hon. 507, 508, 510, 511, 518, 
526. 

(d) Thani lex f ft > ■ V t tria faciat pro terra fua, Expe- 
ditionem, Burghbofam i^ Brughbotamy W de multis Terns 
majus LandireHnm ■ Thus in Englijhy the Law 
touching a Thane is That in refpeft of his Land, 
he fhall do three Things, (viz.) Military Expedition^ 
Repairing of Cajllesy and mending of Bridges^ and for 
more Lands to do more LandDittieSy &ff . Spelm. Treat, of 
Feuds 17. Mr. Selden citing this Law, fays that die 
two laft of thefe Duties, (viz. Burghbota (^ Brughbeta) 
are the fame that commonly occur in the Saxen Re- 
fervations, by the Name of Jrcis Pentifque Cort/fruc- 
tie, or Extruific (and which, with the other, (viz.) Ex- 
peditio) are together called, in fome Charters to the 
Church of Canterburyy Trinoda Necejfitas, Seld. Tit. of 
Hon. 516. 

' (e) Ibid. 577, 578, 

' > • Sir 
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Sir Hen. Sp'elman hath confuted this 
Opinion, by proving that the Expe- 
ditio to which the Lands of Bijbdps 
and Abbots^ as well as Thain-Landsy 
were fubjedb, was one and the fame (f), 
and that the Expedition to which both 
were liable, was the military Policy of 
the Saxon Times (g), and very unlike 
the later Feudal Policy : I need only 
add, that fince it is highly probable, 
as well from what I have already 

(f ^ ^pelm. Treat, of Feuds, 22, 23, 43. 

(g; Sir if. Spelman conceives it to have been a Fun- 
damental Law or Cuftom of the Kingdom, (as ancient 
as the Kingdom itfelf) whereby all the Land of the 
whole Kingdom was oblieed Trinoda Neceffitati of mi- 
litary Expedition^ and Building and Repairing of Cajiles 
and Bridges ; and that all the Lapd of the Kingdom was 
wholly, tied to thefe three Services, appeareth, as he fays, 
in the Council of Eanham^ where they are commanded 
to be yearly done. And by die Laws of Canutus^ where 
they are appointed to be done as Neceiiity requireth. 
And alfo by the Law of King Ethelredy who about the 
thirtieth Tear of his Reign, ordained that every eight 
Hides ox Plough-Lands^ through the whole Kingdom, 
ibould find a Man with a Crojlet and Helmet to the ATa- 
val Expeditiony and every Three hundred and Ten Plough^ 
Lands^ an ordinary Ship. For thefe Purpofes (fays he 
farther) was the whole Land formerly divided either by 
Alfred the Great, or fome other precedent King into 
243600 Hides or Plough-Lands, and according to this 
Divifion, were the Military, and other Charges of the 
Kingdom impofed and proportipned. Vid* Spelm. Treat, of 
. Feuds ij, 18, ^. 

offered* 
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offered concerning the Introdudion 
of Tenures, as from the diredt Au- 
thority of Sir H. Spelman (h), that* 
the Saxon Expeditio was firft abolifh- 
ed in the Time of William I. and 
that the Feudal military Policy was 
upon the Foot of Tenure fubftituted 
in the Place of it, and did then ori- 
ginally and totally fucceed to it, we 
have little Reafon to fuppofe with 
Vix, Selden^ that Tenures were then 
ancient in refpeA of other than the 
Lands of Bijhops and Abbots^ and 
that the Lands of Bipops and Abbots 
only were then made fubjedt to Te- 
nures ; and we have, I think, the 
lefs Reafon to incline to this Opi- 
nion; becaufe there is no particular 
Law to be found, by which fuch 
Lands were fingly fubjedted ; and 
becaufe the 5 2d Law of William I. 
by which other Lands are fuppofed 

(h) The old Saxm Manner of dividing the King- 
dom by Hidtt^ and levying Soldiers according to the 
Hiiti grew now (in the Time of WiUiam I.) out of Ufe, 
and inftead thereof, the King's Wars were to be fup- 
plicd by Knights Fttt, Spelm. Treat. e/Ftuds 45. 

to 
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fuch be faithful (u), to William as their 
Lord^ in refpcd of the Dominium 
upon the then known feudal Notion 
refiding in a Feudal Lord. 

2dl)r, That they would, in Confe- 
quence of their becoming his Vaf&ls 
or Tenants, every where faithfully 
maintain and defend his their £/or</V 
Territories and Title, as well as Per- 
fon, and give him all poflible Aid 
and AiHflance againfl his Ehenyes, 
whether Foreign or Domeftick (w). 

The 

J^i va/allij ^l feudo accepts in Patron! fde (sf Clientela 
funtjvicijjimque fuam ei certi obfequii nomine fidem ajirixt* 
runt^* ■ And according to Sir Hen. Spelman^ (Gloff, 
ad verb. Fidelis) Fideles dicuntur ^ti in alicujus clientela 

funt ratione Prajii ^i pradia tenent $iuod feudum 

dicitur^ Wf . And in this benfe, the Word Ftdelit is often 
ufed in the Book of Feuds. (Feud. Lib. i. tit. I, 5, 10. 
Lib. 2. tit. 23, ^c.) And in the Direftion of feveral an- 
cient Charters, {Fid. Hearne's Text. Roff. & Brady Gltf 
ad verb. Feudatarii &f Fideles) as well as in this Law. 

(u) The Word Fideles^ thus fubftantivdy and adjec- 
tively rendered, diftinftlv anfwers the Faedus bf Sacra^ 
mentum injoined by this Law. 

(w) In Confequehce hereof the LIXth Law of this 
King requires that omnes Liberi Homines totius regn i 
fmt fratres conjurati ( Vid, LL. Edovardi Cap. 35) ai 
monarcbiam ■ fa^ ad regnum ■ ■ pro viribus 

fuis £ff facultatibus contra inimicos pro pojfe fuo defenden^ 
dum ■■ ■ ■ l^ tacem ^ dignitatem Corona ■ In^ 

tegram obfervandam. And the Stat, j Edw.h 

Cap. 1. declares, that the Prelates, Earls, Barons and 

Cmmonalty 


Law of Tenures. 69 

The manner of penning this Law, 
is not lefs obfervable than the Teritis 
of it, for though it begins, as many- 
other Laws pi this King, with the 
Word . Statuimus in the firft Perfon 
plural, according to the preferit Stile 
and Language of Kings (x), without 

ex- 

Commonalty of , the Realm are bound to aid the King as 
their Soveretgn Lord, to defend Force of Armour, and 
all other Force againft his Peace at all Seafons, when need 
,fhalj be. And the LVIIIth Law of miltam L re- 
quires, that omnes ComlteSy Barones ^ fervlentes ^ univerji 

Libert Homines totius regn i ■ teneant fe femper 

prompti ^ bene parati ad Jervitium fuum integrum 
explendum £sf peragendum^ Cum femper opus adfuerity Jecun- 
dum quod de feodis debent ^ tenementis fuis de jure (fciPt 
feodali) facer e, 

(x) Mr. Madoxy in his Differtation Prefatory to Ger^ 
vafe de Tilbury^ Dialogue de fcaccarioy (fo!,6,) takes 
Notice that pleraque brevia ab ipfo (fciPt Gervafio) citata 
Jiylum Regalem fingularis numeri pra fe ferunty b ut 

that Henricus Jecundus annis Imperii fui pojierioribusy &f 
poji eum omnes Anglia Reges numero plurali Jcripferunt NnS 
U Noftrumy i^c. 

But though the fingiilar was, as appears from the moft 
• authentick Memorials of thofe Times^ the- Royal Stile 
ufual in Writs, Charters, and the like ; (Vid. 2 Infi. 2.) 
yet it is no Objection to the Laws of tVilliami. that 
they (in the feveral Editions we have of them from Mr. 
Seldeny Mr. Lambardy and Dodor Wilkins) run in the 
plural Stile i for that, as they were not meer Ads of the 
King, they were probably penned in this Manner, that they 
might, at the fame Time that they declared the King's 
Will, intimate the Concurrence of the Commune Canci" 
Hum. And it js obfervable^ that though Roger Hoveden^ 
(Int. Script, pojl Bedanty 6oo, 6oi.) in his Summary of 
thefe Lav^s, exhibits moft of them in the fingulajr Sdlej yet 

F 3 ^^ 
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exprefs Mention of the Commune 
Concilium ; yet we cannot poffibly 
doubt its Concurrence : Becaufe the 
King himfelf, being as it feems but 
one of more^ is mentioned in the Bo- 
dy of the Law itfelf as a third Per/on 
fpoken of, and as fuch plainly diftin- 
guifhed from the Many fpeaking in 
the beginning or enading Part of the 
Law, viz. Statuimtis ut omnes' affir- 
ment ^od Willielmo Domino suo 
Fideles ejfe volunt, terras &' Honor es 
iLLius ubique fervare cum Eo^In the 
Language of the other Laws of this 
King, it would have run, that omnes 
affirment ^od Nobis Jideles eJfe vo^. 
lunt^ terras &* honor es Nostros ubi- 
que fervare cum Nobis, ^c. fo that 
the particular Penning of this Law 
may be underftood in a great Mea- 
fure to fpeak its Importance ; for that 
as it introduced a new Policy fubver- 

he gives us this Llld, and the LXth Laws of this King 
in the plural Stile. And Sir Henry Sptlman^ tho' he fay^ 
that thefe Laws werefor the mofl: part ordained by King 
William in his own Name, is yet of Opinion that they 
were all made by the Confeht of the Coifimune ConciUum. 
Vide Sftlm> Treat, of Parliaments 6i. 

iive 
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£ve of the Sa:don'P<rofnetyf andddd 
confequently aScS: the whole Na- 
tion in an extraordinary and unufual 
Manner ; it is penned as if the JCing 
was meerly paflive, the more clearly 
and fully to exprefs the Confent of 
the Commune Concilium to fo confi- 
derable an Alteration : And that the 
particular Manner of penning diis 
Law was not accidental, but ^x;pref- 
five and important, will farther ap- 
pear, if the Reader doth but caft his 
Eye upon the other Laws of this King; 
for then he muft fee that none other 
of them are worded in this Manner : 
Nay, that the Manner of wording a-^ 
ny other of them doth not fo much 
.as hint the Concurrence of i\\G Com- 
mune Concilium : And which ,is 'ftill 
more remarkable, that even fuch of 
them as exprefsly mention the [Com- 
mune Conciliumy db not mention it, 
as having any Regard or Relation to 
themfelves ; but with Reference 
meerly to this Law ; for the 55th 

F 4 and 
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and 58th Laws (y) of this King, 
which are the only Laws that menti- 

(y) I (hall here tranrcribe thcfe Laws with their Titles, 
. Aat die Reader may more readily apprehend, and judge of 
what is above fuggefted. 

LV. 

De dientelari feu Feudorum Jure & Ingenuorum Immu- 
niute* 

Volumm etiam ac jirmiUr pracltimus ii Cotuedimus 
tit omnes Libert Homines totius Monarcbia regni nollri 
praSSfi babeant V teneant terras fuas £^ rojfejmnes 
fua$ bene li in Pace Ubere ab omni ExaSijene injufla V 
ab omni Tallagie^ Ita quod nibil ab eis exigatur vel Ca-- 
fiaiury nifi Servitium fuum Liberum quod de fure nobis 
facere debent if faeere tenentur^ if prout Jiatutum eft 
eisy (f illis a nobis Datum if concejfum Jure bar edit a^ 
rio inperpetuum per Commune Corff ilium totius Regni noftri 
fradlSi. 

LVIIL 
De Qientam leu Vaflallorum Praeftationibus. 

Statuimus etiam if firmiter pracipimus ut omnes Co^ 
mites if Barones if Milites if fervientes if univerfi Li^ 
beri Hdmines totius Regni nojiri pradiSli babeant if te^ 
neant fe femper bene in Armis if in Equis ut Decet if 
Oportety if quod fint femper prompti if bene parati ad 
fervitium fuum Integrum nobis explendum if peragen-* 
dum cum femper Opus aj^uerit^ fecundum quod nobis d^ 
Feodis debenty if tenementis fuis de Jure facere^ if Jicut 
illis ftatuimus per Commune Concilium totius Regni noftri 
prad^ if illis dedimus if Conceffimus in Feodo Jure Ha^ 
reditario» Hoc Pneceptum Nofiirum non fit vioktum ullo 
Mod9fupcrfori5faSuram mftram plcnam. 

on 
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on the Commune Concilium (z), 
do not feera to mention it as 
concurring in thofe Laws, but with 
Reference meerly to this 5 2d, or 
fome other Law, (if there was a- 
ny other (a), that is not now extant) 
introduftive of Tenures. 

Mr. 

(z) The s6th Law hath indeed the Words Commune 
Concilium^ but in another Senfe, as appears by the Con- 
text, {vt%.) StatuimuS'''''^Ut omnes Civitates -ftngulis 

No^ibui Vigilentur isf Cujiodiantur prout Vkecomes 13 

^Idermanni & Prapofiti G cateri Ballivi ^ Minijiri m--^ 
Jiri melius per Commune Concilium, ad Utilitatem Regni 
providebunU 

(a) Which fome may think probable on Account of the 
relative Words prout ftatutum eft eis^ ^ illis a nobis datum 
& concejfum Jure flareditario in perpetuum per Com^ 
mune Concilium in the 5Sth Lawj and of like Words in 
the 58th Law, viz. Sicut illis jlatuimus per Commuju 
Concilium ■■ £t illis dedimus iff concejftmus in . Fetsdo 

^ure hareditario^ which may feem to refer to fome 
aw exprefsly eftablilhing hereditary Feuds, fcfc. confe- 
quently to fome other than the sad Law, which barely 
eftablimes Feuds without declaring their Continuance: 
But ftill it feems to me much more likely, that the re- 
lative Words in both thefe Laws refer to this 52d Law, 
as the Bafis and Foundation of them, and that the Words 
yure hareditario in both of them are merely declaratory 
of the Intent and Meaning of the 52d Law, which tho* 
it had no exprefs Words of Inheritance could not meaii 
by a meer politic Subftitution of Tenure^ in the Room 
of the Saxon Propriety^ to render all Poflcffion arbitrary 
and precarious^, as original Feuds ; and yet our Anccf- 
tors mid!ht be too cautiotis to rely upon the moft obvioiis 
ConfequenceS) and therefore think fuch Declarations pro- 
per: 
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Mr. Seldetiy notwithftanding the Evi- 
dence of thefe Laws which he himfelf 
hath given us at large in his Notes to 
Eadmerusy is yet of Opinion (b) that 
the Poffeflions of Bijhops and Abbots 
only were made fubjeft x.o "Tenures^ 
the fourth Year of William 1l. And 

.per; And I muft confefs that I cannot help thinking 
that the Words jure hareditario in both Laws would 
be idle and impertinent in aiiy other than fuch declara- 
tory Senfe. It muft however be owned that Sir H. Spel- 
man and the Lord Hale^ in the'rr inquiries after the 
Original of Tenures, take no Notice of the 5ad Law, 
but that both of them treat this 58th Law as a fub- 
ftantive Infiitution : And Sir H. Spriman fuppofes that 
the Words ConceJJimus in Feodo yure hareditario in that 
Law imply, that Feuds were not hereditary before that 
Grant. Fid. Spelm. Poji. Treat, of Feuds 45. and HaU 
HiJi.ofCom. Law 107, 224. In anfwer to this, I (hall 
take Leave to obferve, that the Purview and Occafion 
of both thefe Laws were plainly confcquential to fome 
former Law; for the Kin^ In the 55th Law barely de- 
clares that Omnes Liberi Homines totius Monorchia regni 
nojiri fhould hold their Lands bene & in Pace^ free 
from all unjuft ExaSions— — And that nothing (hould 
fee required of them, but the Services due de Jure^ /. e* 
by the Feudal Law prout Jiatutum eji eisy which they had 
ronfented to, and eftabliflied - After this Declaration, 

the Kine in the 58th Law very properly requires, that 
Univerji Liberi homines totius Regni fhoulH on all Occafions 
be ready to do the Services they ought de ^ure facere^Jicut 
ilUsJiatuimusper Commune Concilium^ ;. e, that they ought 
to do by the Feudal Law, which was as above eftabliflied 
per Commune Concilium, 

(b) Tit. of Hon, 578, — 580. And of this Opinion 
were the Judges of Ireland^ in the Cafe of Tenures upon 
the Commiffion of defedHve Titles, p. 199. 

that 
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that Thain^lands were even in the 
Saxon Times, fubjed to Kni^ht-^Ser^ 
vice (c), as being included in the 
Saxon Expedition a Branch of the Tr/- 
fioda Neceffitas^ or Landire&um (d), 
to which fuch Lands w6re liable in 
thofe Times ; and as it could not be 
denied, but that the Lands of Bijhops 
and Abbots were in thofe Times fub- 
jed: to the Trinoda Necejfttas as well 
as T^hain- Lands ; he labours to prove 
that the Obligations of the Trinoda 
Necejfttas werq different, in refpedb of 
the one and of the other (e) : But as 

(g) Vid. Seld. Tit. of Hon. 507, 508, 510, 511, 518, 
526. 

(d) Thani lex e ft - ■ U t triafaciat pro terra fua^ Exps^ 
ditionem^ Burghbofam V Brughbotam^ £^ de multis Terris 
majus Landire&um* Thus in Englijh^ the Law 

touching a Thane is That in refpe<a of his Land, 

he lliall do three Things, (viz.) Military Expedition^ 
Repairing of Cajiks^ and mending of Bridges^ and for 
more Lands to dfo more Land Duties^ &fr. Spelm, Treat, of 
Feuds 17. Mr. Selden citing this Law, fays that the 
two laft of thefe Duties, (viz. Burghbota &f Brughbota) 
are the fame that commonly occur in the Saxon Re- 
ilervations, by the Name o^ Arcis Pontifque Conftruc^ 
t,ioy or Extru^io (arid which, with the other, (viz.) Ex- 
peditio) are together called, in fome Charters to the 
Church of Canterburyy Trinoda Necejfttas. Seld. Tit. of 
Hon. 516. 
'(e) Ibid. 577, 57?. 

^ Sir 
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Sir Hen, Sp'elman hath confuted this 
Opinion, by proving that "the Expe- 
ditio to which the Lands of Bifiops 
and Abbots^ as well as Thain-Landsy 
were fubjeft, was one and the fame (f), 
and that the Expeditio,to which bofth 
were liable, was the military Policy of 
the Saxon Times (g), and very unlike 
the later Feudal Policy : I need only 
add, that fince it is highly probable, 
as well from what I have already 

(f ^ ^pelm. Treat, of Feuds, 22, 23, 43. 

(g; Sir H. Spelman conceives it to have been a Fun- 
damental Law or Cuftom of the Kingdom, (as ancient 
as the Kingdom itfelf) whereby all the Land of the 
whole Kingdom was obliged Trinoda Neceffitati of mi- 
litary Expedition^ and Budding and Repairing of CaJiUs 
and Bridges ; and that all the Lapd of the Kingdom was 
wholly, tied to thefe three Services, appeareth, as he iays, 
in the Council of Eanham^ where they are commanaed 
to be yearly done. And by die Laws of CanutuSj where 
they are appointed to be done as Neceflity requireth. 
And alfo by the Law of King Ethelredy who about the 
thirtieth Tear of his Reign, ordained that every eight 
Hides ox Plough "Lands J through the whole Kingdom, 
ibould find a Man with a Crojlet and Helmet to the ATa- 
val Expeditiony and every Three hundred and Ten Plough^ 
Lands^ an ordinary Ship. For thefe Purpofes (fays he 
ferther) was the whole Land formerly divided either by 
Alfred the Great, or fome other precedent King into 
243600 Hides or PIoueh-Lands, and according to this 
Divifion, were the Military, and other Charges of the 
Kingdom impofed and proportioned. Vid* Spelm, Treat, of 
Feuds ly^ 18, tf^u 

offered' 
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offered concerning the Introdudion 
of Tenures, as from the diredt Au- 
thority of Sir H. Spelman (h), that* 
the Saxon Expeditio was firft abolifli- 
ed in the Time of William I. and 
that the Feudal military Policy was 
upon the Foot of Tenure fubftituted 
in the Place of it, and did then ori- 
ginally and totally fucceed to it, we 
have little Reafon to fuppofe with 
Mr. Selden, that Tenures were then 
ancient in refpeA of other than the 
Lands of Bifiops and Abbots^ and 
that the Lands of BiJJjops and Abbots 
only were then made fubjedt to Te- 
nures ; and we have, I think, the 
lefs Reafon to incline to this Opi- 
nion; becaufe there is no particular 
Law to be found, by which fuch 
Lands were fingly fubjedted ; and 
becaufe the 5 2d Law of William I. 
by which other Lands are fuppofed 

(h) The old Saxm Manner of dividing the King- 
dom by Hidtt^ and levying Soldiers according to the 
Hiiti grew now (in the Time of JVtUiam I.) out of Ufe, 
and inftead thereof, the King's Wars were to be fup- 
plicd by Knights Fttt, Spelm, Treat. e/Ftuds 45. 

to 
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mandy (g), and the Opinions of 
Mr. Camden (h), and Sir Henry SpeU 
man (i), that they- were of Nor^ 
man Original, and came from Nor^ 
mandy as a Branch of the Law of 
Feuds or Tenures: Though they were 
in Truth at that Time a new Servi- 
tude peculiar to Normandy (k), and 
altogether unknown (fays Sir Henry 
Spelman) (1) to other Countries that 
were governed by the Feudal L^w, 

(g) Cap. 33. De Gard D'orphelins, fol. 53. 

(h) By art old Cuilom, fays Mr. Oimden^ derived 
from Normandy J and not (as feme write) inftituted by 
Henry the Third, when any one dies holding Lands of 
the King in Capite by KnighuServicey. both the Heir, 
and the 'whole Eftate with the Revenues of it are in 
Ward to the King, till he has compleated the Age of 
one and twenty, and then he may fup out hi? Livery^ 
Camd Introd'. to bis Brit. 187. 

(i) Spel. Treat, of Feuds 29. & GlofT. ad Verbum 
Warda. 

(k) Jppert que cejfe Coiiftume par la quelle le Roy a 
la garde des Orphelim tenant Fiefs nobies de luy eji fpe^ 
dale en Ncrmandie^ ^ eji vray femhlable avoir ejle in^ 
troduite tf receue en Jngleterre^ depuis que les Dues de 
f<Jormandie en ont ejfe Roys, Fray eji qu*en flufieurs au^ 
ires lieufc de France^ entre l^s Gens nobles le bail (qui 
vaut autant^ a dire come garde) des mineurs vient a 
fere ^ mere & autres afcendans^ bfc, Vjd. Terriep. Com- 
ment, du Droit, Civil Dc Duche dc Normandie, fol. 187. 

(1) Treat, of ' Feuds 46. Vid. Stry. ixam. jur. feud. 
,Cap. 7. Q: 15, 21, 22. Schilt. Cod. jur. aleman. Cap. 55, 
ip6. Com.' 273, 256. 

Hotoman 




/ 
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Hotoman therefore fpeaking of the 
Scotch Ward/hips^ calls them acerbkra 
Relevia (m), not knowing any other 
Title in the Feudal Law, that could 
comprehend or countenance them; 
and yet they do not feem to have 
obtained either here, or in Normandy 
without fome Reafon ; for altho'.it, 
is certain that Wardjhip could be 
no Part of the Law of Feuds, while 
they were Arbitrary, Temporary, or 
for Life only ; yet when they became 
Hereditary, and did confequently of- 
ten defcend upon Infants, who by 
reafon of their Age, could neither 
perform nor engage for (n) the Ser- 
vices of the Feud ; and yet on Ac- 
count of their Impotence flood clear 
of the Feudal Forfeiture for Defed of 


(en) A(frhiora Relevia ilia funt ({ixys Hetaman) quibus 
Scoti veterum Regum itiftitutii olim utebantury nam 
turn ab una Rege feuda omnia Recognofcerenty Vafal^ 
MortuOy pradiorum fruElus omnes ufqut dum Filius 
unum fjf picefimum fmpkjit Annum^ Jiegibus Relevii 
taufa tribtiebaifty VVerdas autem vacant. Hot. de verb. 
Feud, ad verb. Relevium. 

(n) Siquis decejjirit fiUa impubere reliSIo, Fidelitatem 
pee ipfty nee aliuf fr9 fo ffftrf fogitur. Feud. Lib. 2. 

y'u. 26. Sea. 4, 5. 

Service 
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Scfvice (o), Wardjhip of the Landj 
that is to fay., the Cuftody of the 
Feud itfclf was committed to, or ra- 
ther retained by the Lord, that he 
xnight out of the Iffues and Profits 
thereof, provide a fit Perfon (p) to 

fiipply 

(o) Non eft alia jujlior caufa Beneficit auferendi quam 
fi 1^ propter quod Beneficium datum fuerity hoc ferviti^ 
urn facere recujaverit'-^Aliud eft ft forte ideo non fervierit 

Juifl non fotuerity tunc enim reudum non afnittet. Feud, 
wib. 2. Tit. 24. Sc<a. 2. Vid. Hanncton. de Jur. Feud. 
Lib. 3. Cap. II. p.^ 337, 338. 

An Infant's Service however was according to the 
, Book of Feuds to be done by fome Body, though the 
7ext doth not fey who (hall appoint the Perfon, but onlv 
feys, that Alius pro eo faciens fervitium admittitur. Feud. 
Lib. 2. Tit. 26. Seft. 5.- This Omiffion in the 

feudal Texty leaving Room for Difpute between the Su- 
^eme, and other Lords about the Nomination of the 
Perfon who fhould do the Infant's Service, might poflibly 
give Occafion for the Declaration int. AJftf Henry IT. 
v/'z. Si Hares de tali atate non fit quod artnis uti pojftt 
'Ille eum qui habehit in Cufiodia ■ Ihveniet 


Hominem qui Armis uti poffit in fervitio Domini Regis^ 
£fff. Wilicins Leg. Anglo-lax. 333. 

(p) Cum ad Infantem Feudum devolveretur qui ex Im^ 
potentia debitum Domino fervitium prajlare non valuit, 
injuftum vtfum efi ut is Feodum amitUret", fid nee illud 
juftum ut quod paSfum' erat fervitium^ Jbominus non 
gauderet. ^amobrem Major es noftri aquum duxerej 
Feodum interim Domino reddij ut donee VaJJallus ad 
Arma Vtrilia potens ejfety ipfe fuum fervitium cura^ 
retpraftari* Spelm. Gloff. ad Verbuni Werda. Crag, de 
jur. feud. 284. •— And the Book of old Tenures gives 
ft double ReafoR iw Ward^py (viz.) que le Seignour ne 

perdra 
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fupply the Infant-Heir's DcfcA of 
Service, until he fhould be of Age 
to do it himfelf (q). And howfoever 
unreafonable Wardfhips may have ap* 
peared to us of late Years ; yet if we 
confider a Feud, whether pofitive or 
fiditious, according to the Import 
and Defign of the Term^ and Vckicy 
itfelf, as a Kind of Stipend or Reward 
for adual Service, it cannot feem 
ftrange that the Lord fhould with- 
hold the Feud, or Stipend until his 

perdra ceo que de droit il doit aver^ & que U poiar Mi le 
Roialme de rien ne fait enfehle^ Vid, old Tenures Tit. 
Tenir per fervice de Chivaler. And the Prerogative by 
which the King had at Common Law the Lands of Ideots 
held of himfelf only, may very reafonably be accounted 
for in the fame Manner as Wardjhip : out it does not 
appear upon what Ground this Prerogative was extend- 
ed by the Star, de Prarog. Regis Cap» 9. (beyond the 
Notion of Wardjhip) to Ideots in general, whether hold- 
ing of the King, or not, and to ail theif Lands of whoie 
Fee foever they were holden* Vid. 2. hf. 14. Bacon Hiji. 
rf£ng^ Gov^iii. 

^q) Tanque al age del Heir e de 11 ans le quel efl etppel 
fletne age pur ceo que tiel Home per Entendement del ley 
neji pas able de faire tiel fervice de Chivaler devant tage 
de 21 ans. Lit. Seft. 103. i Inf 75. b. Vid. Cuftum. de 
Norm. Cap. 33.hJc Garde D'orphdins : But an Heir />- 
male fhould not be in IVard after fourteen Years of Age, 
becaufe flie might at that Age marry a Man able- (fays 
Littleton) de /aire Service de Chivaler. Lit. Sed. 103. 
Brail. Lib. 2. Cap. 37. Seft. 3. foK 86. b. Crag, de Jur, 
•feud. 284. 

§ Stipendiary 


92 An Introdu&ion to the 

Stipendiary or Feudatary fliould be 
^ble.to anfwcr the Services, in View, 
or in Confideration whereof it was 
Originally conferred. 

As for the Cuftody or Wardjhip of 
the Body, there is no clear feudal 
Reafbn to be given for it, and there- 
fore we may fuppofe that our Nor- 
man Anceftcrs might think it reafon- 
able, rather in regard to the Infant- 
Heir, than with refped to the Lord 
himfelf, that the Lord, who had the 
Cuftody of the Feud, the Eftate and 
Livelihood of the Heir, fhould like- 
wife have the Care of his Body, and 
the Charge of his Maintenance : Be- 
fides, the Lord was, no doubt, the 
ropereft Pcrfon to have the Care of 
is Education ; becaufe he was moft 
likely to qualify him for thd Services 
of the Feud, in which (though they 
were of public Concern) he was 
fuppofed to be moft immediately 

interefted (r). 

As 

(t) Vid. Fortefc. de Laud. LL. Ang. Cap. 44. 3cl<). 
Notes on Fort. 46. Smith de Rep. Ang. 264, 265. Cowel 

Inf, 
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As for Marriage^ the Lords of oiir 
Englijh Fees might pdffibly take the 
Hint homNormandy ( f ) i Tho' I muft 
confefs, that in the Senfe of onf 
Law, in which it betokeneth the In- 
tereft of the Guardian in beftowing a 
Ward in Marriage \i)\ and was iiil-^ 
derftood to be a Beneficial Perquifite 
of Tenure^ I can find no exprefs No^ 
tices of it earlier than the Stat, of 
Merton (u) : By the Cuftom of Nor- 
mandy indeed a Female Ward was 
to be married with the Licence of the 
Lord, and the Joint Confent of Imri, 
her Parents and Friends (w): But the 
Lord had not the abfolute DifpbM 
of her, nor had he any Thing to do 

Inf. Lib. t. Tit. 17. Se6l. 2. 1 Inf. 75. b. Bacon Hift. 
oifthe Eng. Gov. 148, 149. 

( f ) Vid. Spelm. Treat of Feuds 29, 30, 

( t ) 1 Inf. 76. a. 

(u) Cap. 6, 7. 

(w) SI feme ejl in garde quani elle fera en aage de mar- 
rier, Elle doibt ejire marie par le Confeil ^ Licence de 
fin Seigneur i^ par le Confeil (^ I'affentnunt de fis Pa- 
rents (^ y/mis, film ce que la Nohleffi de fin Lignage ^ 
la valeur de fin fief le requerra, Cuft. de Norm. Cap. 

33- fol- 55- 

Note that Parens (According to the Lord Coke 1 Inf. 
80. b.) eft nomen generale. ad omne genus Ctgnationis: 
Vid. Spelm. Giofll ad Verb. Parens. . 

with 
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with the Marriage oi Male Wardsy 
or any Intereft in the Marriage of 
Females y but a bare Approbation of 
the Pcrfon w1»j in Virtue of the 
Marriage was to become his Feudata^ 
ry (x) : By the Charter Df Henry I. a 
Daughter of any of the King's Te- 
nants was not even in the Life-Time 
of her Father to be married without 
the King's Privity,; but then the 
King was to take nothing for his 
Confent, nor could he reftrain the 
Father from marrying her to any one 
that was not his enemy (y) ; but this 
Charter fkys nothing of the Marriage 
of Males, nor does it give the leaft 
Colour or Countenance to any pri- 

(x) jtu Marldge luy^ (viz. ie feme en garde) detbt 

tftre rendu le Firf qui a efi* en gard e ■ la temps de 

Aiariage luy dome aage (^ deiivre fm Fief di garde 

if her hufl>and be of Age. Via. Cufium. de Norm. 

(y) Siquis Bttronum vel Himinum meorum filiam Ju&m 

lutfium tradert veluerity five Sororemt five Neptim five 

Qognatam mecum inde loquatur i fed nefne ego aliquid de 

fm pro hac Licentia actipiamy niqve ei drfendam quin 

tarn detf excepto fi earn jungertvelit inimieo meo. LLt H* 

I. Cap. I Vid, Spelm. Treat, of Feuds 29. 

OUov. Lib. 7. Cap. 12. p. 55. a. BnSu Lib. %. Cap. 
37. SeA. 6. p. 18a. a. 

vatc 
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vate Profit or Advantage fi-om the 
Marriage of Females $ n£^, fo far 
from it, that the King exprefsly de- 
clares, that he would not accept any 
Thing, for his Confent (z), to the 
Marriage of a Female during the Life 
of her Father: And that after the 
Death of the Father, he would marry 
her with the Advice of his Barons 
(a), which plainly fhews that Regard 
was then had to the Marriage of 
Females only, as to a Matter of pub- 
lick Concern, and not of private Ad- 
vantage. Our Englijh Lords how- 
ever by an extraordinary Conftru^iion 
of Magna Charta^ took upon them 
not only the abfolute Marriage of 
Female. Wards, but of Males too 
(b) ; there was indeed fome Realon 

(as 

(2) The Words tuque aliquid ie fuo'—QccipUan may 
be underftood, not only to amount ,to a Declaration that 
nothing was due, but to a Declaration, that iiothing ouglu 
to be taken, tho' voluntarily ofiered. 

(a) Si morttto Barons vel alia Homine mto Filia hares 
remaH/eritf iiJam daba Cmfiiie. Baraiuim meorum, LL. 
Hen. L' C^. i. . 

(b) Extending the Words Hteredes in Magn« Cbartay 
Cap. 6, (without Regard to the Cuftom of Nermandft 

to 
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.(as is fuggefted in the ChaftCF of 
flenry I.) for their Coiiient to the 
Marriage of Females, becaufe they 
might otherwife marry Enemies to 
the Publick (c), and " fo the Fei/ds 
** or Fiefs (fays Sir Henry Spelman) 
** which were given .for Service a- 
" gainfl them, (hotild be transferred 
" to them" (d). But as to Males, 
there is no feudal Reafon for the 
Lord's Confent to the Marriage of 
' them (e), nor is there indeed any 
Keafon, unlefs, that as it was a Part 
of the paternal Care (f), omi Englijh 
Lords, who had the Care of their 

to the Charter of Henry I. -or to the Ufage of former 
Times, Vid.Glanv. LiLj. Cap. 12.) as well to Male, 
as to Female Heirs. 

(c) fuii prime f defeniu pur ceo que let heires 
femeles de no/ire terre ne ft mariaffent a ms enemy Sy i^ 

dounc il nous coviendrtit lour Homage prendre^ fi eux ft 
pujfent marier a Jour vtlunte. Britton, Cap. 67, p. 168. 
b. I , Sint ipforum Dominorum dUpofitione (^ affen- 

fu Mulier hareditatem habins maritart non poteJi—~Et 
hoe ideo ne cogatur D«minus Homagium capere de capita- 
li Inimieo. Braik. Lib. 2. Cap. 37. Sed. 6. Vid. GlanV. 
Lib. 7. Cap. 12. Mirror 16, 17. i Inf. 78V b. 

(d) Spelm. Treat, of Feuds 29, 

(e) ^ulla peterit effi c^ufa in mafcule harede, quart 
uxorem non ducat, qua effi pi^a in'Feemma cum viro nubaU 
Brad. Lib. 2. Cap. 38. Sed. i. 

(f) Vid. Lit. SeA. 114. 

Peri 
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Petfoiis, might think themfelves un- 
der an Obligation to take Care of 
their Marriage : But how it fhould 
come to pafs, that they fhould not 
only claim the Difpofal of their 
Wards in Marriage, but the Profit of 
their Marriage, I cannot fay ; unlefs 
that, as Difparagement was the only 
Reftraint in Magna Chart a (g), they 
thought themfelves at Liberty to 
make all Advantages they otherwife 
could of it : A Conflrudion fo agree- 
able to the .Times, that it was imme- 
diately countenanced, and in EfFedh 
eflablifhed by the Statute of Mer- 
ton (h). 

II. RELIEFS (i) were not Services, 

(g) For Magna Charta (Cap. 6.) requires only, that 
Uteredis maritentur ahfque Difparagatione, omitting the 
additional Claufe in Charta yohannis., viz, Jta tamen 
quod anUquam contrahatur Aiatrinunium o/iendatur pro- 
pinquis de Confanguinitate ipjius haredis : Which gave the • 
next of Kin an Opportunity to prevent Difparagement ; 
which they loft by this Omiffioo, and were, for ought I 
can fee, left to lament it without any Redrefs, until the 
Stat, of Mtrton, Cap. 6. Vid. Lit. Se&. 107, 108. 
(h) Cap. 6, 7. 
. (i) What they are, and why fo called. Fid. Sup. p. 15. 
in Marg. Bran. Lib. 2. Cap. 36.. Se£t. I. F/eta Lib. 3. 
Cap. 77. Sea. I. I /»/ .76. a. Spelm. Treat, tf Feuds 2Z' 
i^ Gloff. ad Verb. Relevamm.^ 

H but 


it 
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but Fruits of feudal Tenure (k), that 
^efe hot arbitrarily introduced gmong 
us by the Conqueror, but were 
brought into £»g-/««df with Feuds ac- 
cording to the Cuftoni of the feudal 
^.aw> and of other NationSj and, 
were (lays SltHertry Spelman) (o va- 
rious and uncertain, that the Lords 
^xa(3:ed what they lifted for it, when^ 
*^ the Feud fell into their Hauds up- 
" on the Death of their feudal Te- 
^^ nant, conftrainiiig the Heir, as it 
" were, to make a new Purchafe of the 
" Feud (1)/* and although the Lord 

(k} RelUf eft un pfofii del SiigneUrii. 1 Ro. A. 514. 
I), 3.... ■ ■ <neft un Service iins incident al Service* 
Ibid» 515. D. 4. 3 Rep. 66. i Inf. 13. a. And it ap* 
pears from the Dialogue of the Exchequer, that Reliefs 
wer» not Services, and that it was doubtful in Henry II. 
his Turie of what Nature they were } for the Author of 
that Dialogue {peaking of Relieft fays, that they were a 
Kind of Obventions, qua non videntur pr$rfus inter eb» 
lata comfutanda^ fed magis iina ad Scaccarimn dicuntur* 
I ■ i- And the fame Aumor adds, that funt qui en-- 
dun$^ eos qui in releviis regi temntur^ nee Summ$niti foU 
vunty Spontaneorum Oblatorum Ugikus otnoxics ; ut cum 
falvenda non fuerint^ careant impetratis : ac verius diei 
poteftj ut Jicut de Pecuniartis teems fhjic fiat de ReU^ 
viis ; debtta namque filiis rattone fiucej/tenis hdsreditas a 
lege fponte Oblatorum videtur excludeu. Gerv* Tiibur* 
Dialog., de Scacc. edit, per Madox, Cap. 2t. 

(1) Spclm, Treat, of Feuds 33. 

Goke 
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€vh (m) fiippofes Reliefs to have 
been certain at the Common Law; 
Yet they were probably with us ori- 
ginally uncertain, as by the Feudtal 
Law^ and were no doubt on this Ac- 
count one of the greateft Grievances 
of 2^^r^ : Inafmuch as an unrea- 
Ipnable kelief did in Confequenee 
amount to ' a Difherifon of the Heir 
(n) : They feeni however to have been 
reduced^ fome Time after the Efta- 
bJifhment of ^ Tenures^ to fome 
Certainty by the Laws of fFil^ 

\(ta) The Lord C^e. fiippofes that the lawful and ju£t 
Relief mentionecJ^Tn Henry h his Charter to be paid by 
ah Earl and Baron, was certain, vi%. the fourth rart ot 
the yearly Value of. his Earldom or Barony, and that the 
fe'c»nd Chapter of Mag. Charta was but a Reftitutioii. 
and Declaration of the ancient Cprnmon Law. 2 Inf. '7, 
8. And yet he elfe where, {i Inf. 76. aJ) fays that the 
Relief of a Knight's Fee was, as fome hold, certain. by 
the Common Law,, but that the Reliefs of Earls and Ba- 
rons were uncertain, and were therefore called rationabi-^ 
lia Releviay until the Stat, oi Mag* ChartOy cap.. 2. limit- 
ed them in certain. 

(n) It is very likely that thofe Hiftorians, w!io iay 
that the Conqueror difinherited many of his NoWes 
without the Judgment of their Peers, point at arbitra- 
ry Reliefs, fince they are the very firft temporal Gjriev- 
ance (a Grievance therefore no doubt of the worft Con- 
fequenee) th^t is redrefled by the feveral Charters of 
J%%j^ L king yohny and Henry IIL 

H 2 Ham 
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Ham I. (o) William IL broke througk 
thefe Laws, and exaded arbitrary 
Reliefs J as due by the Feudal Law : 
And therefore Henry L in his Char-. 

(o) Ht RekvtB Comitis qUbd ad Re^em piHinei^ VIII 
£qui Ephippiati V franu ornatiy IV Lofica^ tf IV 
Hammes (Galea Wilkins) W IV fcuta fcf IV Hajia, & 
IV Enfes^ les altres IV chaeeurs (alii tateri IV vere^ 
Wilkins) fef Palfradi cum franis tf Captftris. Vid. Lega 
6ul. I. Cap. 22. apud. Lamb, de pmcis Angl. Leg. &r 
Seld. Notes ad Eadmer. 1 80. & Tit. of Hon- 556. 

De Relevi6 Bdronis IV Equi cum fellis £5f franis Or- 
nati ^ Lorica II &f II HamMes (Galea Wilkins) ^ fdu- 
ta II tsT II Hafta ^ II Enfes^ ^ les altres II un chaeeur 
(f^alii cateiri II, untis Veredus Wilkins) bf UW4S Patfra-* 
d^s xutn frano Uf Capi/irQ. Vid. LL*. GuL L Cap. 2^.^ 
Ibid. , • ^ 

pe Relevio P!avafins ad Ligium fuufn Dominiim^ 
^ietus effe debet per EqUUm fin piep (patris fui Wil* 
kins.) talem qualem^ habuerit tempore mortis fua^ i^ per 
kricam fkam V per fin Haume (per Galeam fuam W il- 
kins) fcf per fiutum fiium^ & per Itaftam fuam^ ^ ter ^ 
Enfem fiiUm^ iff fi adeo fuerit inermis ut nee equum oa* 
huerit nee atma^ per centum filidds* LL. Gul. L Caff. 
24* Ibid. 

It nlay not be imprOpei* to bbferve upon thefe Laws, 
that if it fliould feem ftrange to any Body, that IVillLcim I. 
fliould contrary to the Cuftumier of Normandy (Of^ 
34. de Relief, fdl. 56. b.) require Reliefs to be paid in. 
Arms and Habiliments of War, iriftead of Money, Sir 
Henry Spelman (Treat, cf Feuds 32.) fays, that it is w^ty 
probable that William the Conqueror raifing the Form of 
the feudal Law in England^ and drawing the Saxon 
Cuftoms to cohere therewith as much as poffible, did 
-turn the Danifl) Law of Heriois (Ptd. Leg. Canuti Tit. 
69. de Hereotis apud Lamb, de prifcis.Ang. Leg. fo. 123. J 
into this of Reliefs. And the rather becaufe the ancient 
feudal Relief yfZ% of this Nature. Fid. Sup. p. 15, a. . 

ter 
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tcr declares, that an Heir fliould not 
redeem his Land as in the Time of his 
Brother, but fliould have it upon a 
juji and lawful Relief (p), which is 
declared by one of his own Laws (q) 
to be very near the fame with the 
Belief eftabliflied by the Laws of 
William L (r) but if this be fo, jt 

may 

(p) Si quis Baronum meorumj Comitum vel aliorum^ 
qui de fju tenenty mqrtuus fuerit \ bares fum nsn redimet 
t err am fuam Jicut faciebat tempore fratris meiy fed legi" 
tima U Julia relevatione relevabit Eam. LL. Hen. L 


Cap, I. Roll fugeeits the Caufe, as well as EScA of this 
Claufe in Henrv Y. his Charter, viz. Devant le temps de 
Jf^ I. le llqy £r aufers Seigneurs ufiint a faire /' beiret 
de lour mart tenants a redeemer hur ierres ■ - t im es 
H* L abrogate cejl male Cujiotm ^ ordeln Vbcirs del 
mrt tenants 4^1 Roy^ £!f d*auters Seigneurs rclcvarent 
terras de D^inis fuisj non redimerent, 2 Roll. Ab. 5I4» 

t>. I, 2. 

(q) Sint releivationes finguhrum fi^ut Modui Jity Cami-% 
til VIII Equiy quatuor fellati W matuor Jine fella^ fef 
Galea IIII, £?f Lorica fill (um VlU lanceis ^ totidem 
/cutis W! Glgdiis IIII. i«f centum Manca Juri. Pojiea 
^hayni Regis qui ei proximus fit^ quatuor Ejui, duo 
Jellati is^ duo iafellatiy (k duo gladii^ & quatuor lancea ^ 
totidem fcuta fer Galea cum Lorica^ &f L Manca Aurim 
Et Mediocris Tbayni Equus ci^m e^ppisratu fuo &. Arma 
fjuSi isfc. Vid. Leg. H. {. Cap. 14. de relev^tioqibus, 
Apud Lamb, de prifcis Ang. Leg. 

(r) So that the Lord Coke^ (2 Inf. 8.) citiiig the a« 
t>Qve-)iientioQed Laws of WilKem I. out of an ancient MS. 
jn the Library of Archbiihop Parker^ not as Laws of 
William I. fixing R^Kefiy but as Notices of the unjuft 
Jteliefs e;^a£ted in the Time of William IL and as iuch 
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may feem ftrange, that, notwithflanid-* 
ing thefe Laws of William I. and tliM 
declaratory Law of Henry L Gldnvih 
who wrote in the Time of Henry IL 
fhould % (f ), that the Relief of a 
Knight's Fee was C. Shillings, de Ba- 
roniis vero nihil cert urn ftatutum efty 
^ia juxta Voluntatem ^ Mifer.icor-^ 
diam Domini Regis foleni Bar ones Ca~ 
fitales de Releviis fuis 'Domino Regi 
Jatisfacere': But Glanvil is not to ht 
iinderftood, as if he me^nt that the 
Relief o{ a Barony was abfolut^ly un- 
certain (as by the Feudal Law all 
Reliefs originally were); but that. a 
Commutation or Compofition foi 
th& Relief was not certainly eftablifh- 
cd either by the Laws of TVilUam I. 
or of Henry L as it was in the Cafe 
of the Relief of a Knight j for the 
Words juxta Voluntatem Regis foleni 
Bar ones Cafitales de, Releviisfuis Do- 

widely diiFeren^ from th9 JLufi" and lawfid R^trfs^ intcitded 
to be reftored by the Cmter of Henry I, iWQi^ U]|dG[tib{;<« 

cidly miftakenv ...... ' 

(f),l4h.9, Gapi:4,>f7x, . ^ v. . 

minoi 
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mifto Regi fatisfacere import no more, 
than that, if the Relief pf a Barony 
was not rendered but compomided 
for,' the King muft be fatisfied for (or 
concerning) it to his Content: So 
that the Compofition for the Relief 
and Qot the Relief itfelf, of an Earl* 
dom or Barony remained uncertain, 
until it was afcertained by the Char- 
ters of King John-t ^^^ of Henry lIL 
(t) which, inftead of the Relief ^^^ ^ 
Hiftied by the Laws of WilUafn I. and 
Henry I, confifting of Horfes, Arms, 
and Things of the like Nature, re- 
ftoted the more ancieiit Nqrman Re^ 
fief in Money (u), 

Thfe 

rt) Vi4. Seld. Tit. of Hon. 553, 576. 

(u j Par toute Iformandie relief ejl genenfhnent deter^ 
mine en Fief de Haubert far quinze livres^ en Barenie 
par Cent livres* ' Cufturti. de Norm. Cap. 34. dc Reliej^, 
fol.56f b. without any Diftinflion between an E(grldpm 
and Barony -^King Johrfs Charter (according to the 
Copy I have of the fuppqfed Orieinal in the Cotton Libra- - 
jfy] dittindUy mentions Eark ai^d BaronSy and yet makes 
no DifFerence between the ancient Relief de Baronia 
jpomitis 5f de Barania Baronis^ fixing the Relief of both 
(viz, de Baroni0 Cmitis integra ^ de Baronia Baroni^ 
Integra) 4d cei^tum Lihras : 80 that the Agreement be- 
tween this Chstrtei: and the Cuf^umier of Normandy fug- 
l^cfts, tliat the one was probably formed from the other. 

^ote tpO| that there are Copies of Hmry Ill/s Cbar- 
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The Relief of Soccage Lands was 
fixed by the 40th Law of William L 
at a Year's Rent (w), and remains the 

fame 

ter ftill extant, which are fuppofed much more ancient 
than the Ir^eximus of Edward I. in which, inftead of 
the prefcnt Words de Comitatu tntegroy the Words de Ba^ 
ronia Comitis integra (as in King John's Charter) arc re- 
tained, and no Difference is made between the Relief de 
Baronia Comitis l*f de Baronia Baronis : But bodi are 
fixed as in Charta Jfohannis ad centum Libras^ and it now 
appears from the Original Charter of Henry HI. that in 
this Refped there Is no Difierence between the Charters 
of K. John and of Henry HI. 

(w) It muft be obferved, *that by the Cuftom of Nor^ 
mandy, no other Fiefs or Fees paid Relief, than fuch as 
were held by Homage i for according to the Cuftunu de 
Norm. Cap* 34. foL 56. b. relief &f Hommage font auffi 
comme conjoints enfgmble : Car par tout ou il ya veliefy 
il convient que Hommage y foit : Comhien que par tout 
^u il ya Hommage il ne conviennepas avoir relief Brac^ 
ton therefore, hating treated of Keliefs due from military 
Feesy proceeds upon this or a like Notion of Relief to in- 
quire, Si de Soccagio dari debeat Relevium, cum de Soc^ 
cagio non. competat Domino capitali cuftodia nee Homagiuniy 
li ubi ntilla cuftodia^ ibi nullum Releviuni^ fed ^ con-- 
trario. And concludes accordingly, ^uod de Soccagio non 
datur Releviu m ^ ^ fi t tamen (fays he) de neceffario Do^ 

tnino Capitali quadam prajfatio ab tlarede propter Dominium 
^ Domini Recognitionem^ ^ qua pradiSiis rationibus diet 
non poterit Releviumy iff qua talis 5/?, vix. Cum teneatur 
Sockmannus defendere tenement um fuum erga Dominum fuum 
per certum readitu m loco reuvii in Recognitionem Do'^ 

minii dabit tenens Domino fuoy & Hares una vice Redditum 
fuum unius Anni dupUcatunt, fed quod nonfohat redditum^ ^ 
fo/iea duplicatumy Jed quod folvat redditum^ £ff po/iea tdn-^ 
tumden in Simplum, (Brafl. Lib. '2, cap, 36. Se6t 8.) 
And according to Brain's Notion, it is declared by the 
Stat. 28 E.i.of Words and Relief that when any Relief 

- / ' IS 
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fame to this Day : Although it is not 
taken Notice of in any of the Char- 
ters of Henry 1. King Jobfty or of 
Henry III. 

III. AIDS called by ^iv Henry SpeU 
man Tribute (x), and by our old Au- 
thors Auxiliay were meer Benevo^ 
lences rendered by a Tenant to his Su- 
perior or Lord, in Times of Difficulty 
and Diftrefs (y), and were not of di- 

red 

is given, the fVardJhip is incident, and contrariwife.«^And 
that a free Sokeman fliall not give JFard or Relief -^ but 
that he (hall double, his Rent after the Death of his An- 
ceftor. But this Stat, of Edward I. and BraSfon liiVi% 
oppofing the double Rent to be paid by a Soccage Tenant 
to Reliefs muft be underftood to fpealc of the Relief re- 
ftoi'cdby Magna Chartay Cap, 2. which was but a fourth 
Part of a Year's Value, and extended only to military 
Tenants j whereas a Soccage Tenant remained fubjed ac- 
cording to the .40th Law of William L to Relief 2X at 
whole Year's Rent, viz, e$rum qui fundum fuum tenent 
ad Cenfum Jit return Relevium tantunty ^antum Cenjus 
annuui eft. And a Year's Rent, thus eftabli(hed as the 
return Relevium of Lands held by Soccage Tenure, hath 
"been conftantly taken as a Relief ever fince. Vid. Glamu 
Lib. 9. Cap. 4. foL 71. a. Fleta Lib. 3. Cap. 17. Seif. II.^ 
Lit. SeSl. ia6, 127. % Inf. 232. 2 Ro.Ab. 515- £• 2, 3. 

(x) Treat, of Feuds 59. 

(y) Sunt quadam Confuetudines qua fervitia non di^ 
'^untur^ nee concomitantia ferviti^rum^ \f^^* fi^^* ratio* 
habilia auxilia ad filium primogenitum mitttem facien^ 
dum^ vel ^d jjliam primogenitam maritandamj qua qui- 
dem auxilia fiunt de gratia £5f non de jure^ iff ^ pro necejp^ 
iate & Indigentia Domini Capitalist Nt^n^uam igiiur exigir 

, - .r . tur 
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reft Feudal Obligation (z), but firft 
obtained out of a pious Regard to the 
Perfon, and Occasions of the Lord : 
The Kind therefore, as well as the 
^antftm of every Aid^ was original^ 
ly as various and uncertain, as this 
particular Occafions of every didin^ 
Lord, and as the Abilities and Dif* 
pofition of each particular Tenant j 
But as Benevolences or ^ids grew 
frequent, the more ufual Renders of 
Regard became in many Countries 
eftablifliied Render f of Duty (a) , Thus 
in Normandy the three moft ufual 
and frequent Aids, that is to lay, to 
make the Lord's eldeft Son a Knight, 
to marry his eldeft Daughter, (ui4 to 
ranfom his Perfon, became due and 
payable to the Lord, ^ fixed and ef* 

tur jfuxiliumi nlR traceiat t^ecefjitas^ nee tinitur aK'- 
quit ad hmufmodt Auxilt'um prajrandum nijt ex ImUgeH- 
tia Domini fill Capitalisy ttf ex eo quod eft Liber Hom^ 
fttus, BnSt. Lib. 2. Cap. i6. Sedt. S. Fle^ Lib. 3. Cap. 
14; Se£l. 9. 

(z) For, according to Bralton and Pleta^ Hujufimdi Atxr 
ilia funt perfmalia (^ non Pradialia, Ibid. Vid, (tip. 
p. 41, 42. 

(a) ^uod ex gratia primum largiehatur^ Jure foftt9 
.Exigiiury tf pro ValuHtaU Deminorum. Spelm. Gloff; 
ad Verb. Auxilium. 

tabUfh^d 
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ftabliftied Aids (b) ; and befide them 
thfiT€ was one of an inferior Nature) 
which ^refpefted only inferior Lords, 
and that was an Aid to enable the 
Lord to pay his Relief, ahd was there* 
fore called Aide de relief (c) ; we be- 
came not only fubjed to the three 
capital Normun Aids (d), but to the 
Aide de kelief likewife (e) : And 


(b) En Normandie a trdU cheveh Aides (qui font ap* 
piUe% Cbevelzy pdurce que its doibuent eftre payez au^ 
chief Seigneurs) Lun efi ■ ■ ■ ■ f aire laifne filz de fon 
Seigneur Chevalier. Le fecond a fon ainfnee pile marter-^ 
Le tiers a^raehapter le corps de fon^Setgneur de prifin^ 
quand il ejl pr%s pour la Guerre au Due. Cuftum. dc 
NoHn- Cba. 35, fel. 57. b. 

(c) Jide de Relief i/i due- ^uand le Seigneur tkeuft^ fS 
fon Heir relief vers celuy de que il tenott fon fief ^ fcf 

^ Aide deiht eftre fai& pet demj relief. Cuftul!n* At 
Jsorm, Cap, 34, foL 57. a, 

(d) Vid. SeW. Jan. 65, Epln, i8., Madox Hift. 6f the 
£xcheq. 396. 

(e) Inferior Lords had alfo, fays Mr. Madox (Hift. of 
thi Estchtq. 428L) of their. Tenants Aid to enable them 
to pay the Fine for their Relief or Seifin of their Inheri-. 
tance. - ■ And that fuch V/^ was taken in Henry II.*s 
Time appears from Gknvil (Lib. 9. Cap. 8.) viz. fhji^ 
qfiam eenifenerit • Inter Dominum (^ HesredeTtt tenentit 

fui de raHoriabili relevio. dando (^ accipiendo^ poterit Idem 
Hares re^ionaUUa AuxHia de Hominihus fisis inde exigeri 
< i III J And t\M the like Aid was taken in ScoHamlf ap^ 
pears from Crag^ (de ^tar. Feud.%11^.) viz. In relevio 
prafua terra folvendo^ poft expUtam cujiodiam vafallus Da'- 
tffinum Juvare teneturt 

thus 
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thus for bur Anceftors may be 
faid to have gone into the Norman 
J^ of ions of ^id: But they did not 
ftop here ; for it appears by feveral 
Inilaiices in the Time of King Johny 
that. they carried their Notions oi ^id 
%, good deal farther ; infomuch that 
inferior Lords took of. their Tenants 
/^id npt only to enable them to pay 
their Fines made with the King, but 
to pay their Debts (f ) likewife ; And 
it was doubtful in Henry II.'s Time, 
whether Lords might not require 
Aids towards their military Expedi-. 
tiohs (g), but this poubt was fettled, 
and the two inferior Aids above-naen-!- 
tioned were, together with the Aide d^ 
relief-, effedually aboliflied by the 
following Claufe of King John% Char^ 
tCT, (vifs.J Nos non conqedemus de ca^ 


(f) Vid. Madox Hift. of the Excheq. 428. 

(g) Utmm vera ad guerram fuam manutenendam paffint 
Domini hujufnudi Auxilia exigere ^uara. Glanv. ^lA. 9, 
Cop. i. And that fuch Aids were taken in other Coun- 
tries, appears from Du Frefne. Glo£ and Verb. Auxi- 
Uum Tit. Auxilium pro Nfilitia Domini. 


ter(i 
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l6}ro ^Ucui ^itod capiat Auxilium de. 
libetis Hominihus fuis^ nifi ad corpus 
fuufn redimendumt ^ ad faciendum 
priinogenitum ftliutn fuum Militem^ .^. 
ad primogenitapp filiam fuam femel 
Maritandam^ ^ ad hescnon fiat-^mfi- 
ratiQna^ile Anxilium. , ♦ — ^ 

. Whilft inferior or me&c Lords* 
did,, as above, under .the Noti»- 
on of Aidt impofe upoiii their -Tc-. 
nant§, the King, the .£ii|)Eeme- Lordyj. 
was.; not behind hanld^iwitli them, 
but he demanded and 7 had . oE- 
them, and of all: other -'his; Te*.: 
nants in CapiUy various B>and.ot Aids' 
(h), that were not warranted by the- 
Norman Notions of Aid^ nor could • 
be iiiferred from any juft Notion of 
Tenure : Thele Dona or Aids there- 
fore were likewife reftrained by the 
following Claufe of King John^ 
Charter, (viz,) Nullum — Ausii-^ ' 
Hum ponatur in regno nojiro nifi per ^ 
Commlene Confilium Regni nofiri^ nifi 

(h) Vid. Madox Hift. of the Excheq. 417—421. 

ad 
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ad Corpus nofirum redimendum^ &^ 
fripiogenitum filium nofirum Miiitem 
faciendum^ & ad filiam nofiram pri^ 
mogenitam femel Maritandam^ ^ ad 
h^c nonfiat nifi rationabile Auxi{ium 
' . ■ £t adHahendum Cemmune Con- 
filium regni de Auxilio affidendo, ali^ 
ter quam in trihus Cafihus pradiSiis 
^^rr-'^^Summomrifackmus Arcbiepifeo- 
foii &tc, : This Claufe is omitted in 
j^jatrjr IIl.V Charter, and the <^d ji^ds 
lii^iere again rerived and taken, until 
the 25th Edfwardl. when this import- 
ant Ckufe of King J^hn% Charter 
was ef&iEiually revived or reftored by 
the Stat. 2$ Edward I. Cap. 5, 4. de- 
daring and granting " That the Aids, 
** T^s, or Prifes, which had beai 
** given by his People before-time of 
*' their own Grant, and good Will, 
**: fhould not be drawn into a Cui^ 
tom for any Thing that had been 
done, notwkhftanding any RolJ w 
" Precedent that might be found 

" And that he would from 

" thencc- 


cc 
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" thenceforth . take , »o fwh Aids, 
" T^flcs nojT Prifes, but by the com- 
" mon Affent of the Reaim, «Mxd for 
*-* the 96nunpix Frofit thereof, iaving 
" the ai;icient Aids and Prifes due 
*^ and accuftomed." Thefe ancwtt 
Aids were {according to the Lord 
Coke) (i), the Aid^ fur file markry & 
pur fairefitz Chevalier ; which were 
certain .|>y the Cuftom of Normandy 
(k), but were with us arbitrary and 
uncertain (1) until the Statute of 
Wefitii, I. Cap, 3:6. fixed the Aid 
of a Knight's Fee at 20 f. and of 
Soccage Lands to the Value of twen- 
ty Pounds a Year, at 2oj. aad fo pro 

(i) 2 Inf. 529. 

(k) Ces AidtSy (viz. let trots Qitvels Aides) fittt paye% 

tf aukms fitfs a demy reliefs fsT tn avicuns fiffs a tiers 

de Relief. II ya aulcuns fiefs en gtuy les vavaffourits 

feuUat payer Mx fols dt Aide. Cuftum. de N^rm. Cap. 

35. foL 58. b. 

(1) As appears by the Preamble of the Stat, of Wejim, 
1. Cap. 36. vix. Pur cto que avant ceux hettres ne fuit 
ungues rtajonable Aid a faire leigne fits chevaler, ne a. 
leigne file marier mife en certein, ne quant ceo devroit 
efire prift. nt quel heurey per quay les uns leverent Out- 
ragious Aidey fit plus toft que ne ftmbleit meftiery dount 
la People fe fentit greve Pti^itw efty t^c. Vid. 2 Inf. 232. 
Seld. Tk. of Hon. 649. 

4 rata. 
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rata* But this Statute was not un- 
jderftood to extend to the King, ai^d 
therefore he levied Aids of this Na- 
ture afterwards by an higher Ratd 
(m), until he Was reftrained'by the Sta- 
tute 25 Edward III. Cap. it. which 
declares, that " reafonable Aid to 
make the King's eldeft Son a 
Knight^ *and marry his eldeft * 
Daughter, fhall be demanded, and 
levied after the Form of the Statute 
thereof ma^p, and not in other 
Manner, that is to fay, of every 
Knighis Fee holden of the King 

20 s. — and of every twenty 

Pounds of Land holden of the 
King in Soccage 20 s. and no 
more." , 

, The Statute of Wefim. i. takes no 
Notice of the Aid ad Corpus redi- 
mendumy nor doth the Lord Cokey or 
any of our ancient Law-Books men- 
tion any fuch Aid (n), but on the 

contrary 

. (m) Vid. Seld. Tit. of Hon. f><fl. F. N. B. 82. F. 
(n) Mr. SeUen (Tit. of Hon. 649,) feys, that he doth 
not remember that there is any Mentioot Iti any of our 

publiihed 
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contrary, they confine the ancient 
Aidst faved by the Statutes diWeflm*x» 
and 25 Edward I,, to the Aids pur 
f aire jits Chevalier ix, file marier only 
(o) ; and yet the Aid ad Corpus re- 
dimendum was one of the ancient 
Aids expreffed in the Charter of 
King *John^ and, although it is not 
mentioned in the .Statute of JVefim. 
I., might, and did no doubt re- 

publifliecl Law -Books, of the Aid for Ranfom of the 
Lord# though by the Way (fays He) in the MS, Years of 
£dwardxhG Firft, a Releafe made by one Robert of Bett' 
jharrij to the Abbot of Fard of all Services, forfprU fuit 
real ^ reafonable Aide^ pur luy raindre hors de frifiny 
ou ces heiresj quel hure quails fuijfent en prifones^ is 
pleaded in Bar of an Avowry ; and fince Mr. S^lden 
wrote, Juftice Croke in Mr. HampdtrCs Cafe fays, that the 
ancient Aids faved by the Stat. 25 Edward I. were ad 
redimendum corpus^ ad filium primogenitum militem fa-^ 
dendumy £ff ad fil'tam primogenitam maritandam ■ ■ ■ 
And the Lord tiale in his Analyfis mentions thi$ Aid ad 
corpus reiimendunty as a Branch of the King's extraordinary 
temporal revenue. 

(p) The Aid ad corpus redimendum was, in the Opi- 
jiioa of Crag* dropt like wife in Scotland \ for he (ays, that 
Dominum in filia primogenita elocanda opibus juvare te-^ 
netur (Vafallus) & etiam ut ejus primogenitus eque/iri 
Dignitate decoretur^ tf pro his duobus Dominus pecunii^ 
arum opem exigere potefi-''''^In aliis Dominum pecunia ju^ 
vare non tenetur vafalluSy licet Jint qui Dominum captuM 
in BeJloy quod fine Jua Culpa contraxerat^ a Vafalloj ui 
redimatur ab bo/iibusy juvari putant deb^re. Vid. Crag^ 
de jur« Peud. fol. 213. 

I main^ 
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main (p), notwithftanding that Sta- 
tute, which meant only to regu- 
late and afcertain the Aids pur fair e 

(p) There is a notable Record of the 17 Edward 11. 
printed at large by Mr. Madox (Hiji. of the Excheq. foU 
428. in Marg,) which proves that the Aid ad'corpus redi* 
mendum was in thofe Days, tarn naturali aquitate quam 
ix fidelitatis ^^A//^, demandable, and which, at the fame 
Time that it proves thfe, fuggefls the original Nature of 
Aids in general ; I (hall therefore give- it the Reader as I 
have it from Mr, Madoxy viz. Rex Vniverfts & ftngulis 
tenentibus Jobannis de Britannia Camitis Richepiundia 
■Confanguinei nojtri cariffimi^ falutem, Recolentes nm 
Jine Cordis amaritudine^ qualiter prafatus Confanguineui 
nojier dum nojiris Obfequiis intendebatj per inopinatum 
bf repentinum Scotorum Inimicorum & Rebellium mjiro^ 
rum ^ggrejjum-i captus extitit^ b* ad partes Scotia du» 
Sfus per eofdem^ {ff adhuc penes ipfos eft detentus^ nee ab 
eorum manibus fine magna ^ intolerabili Redcmptione 
poterit deliberariy de ipfius Angnftiis eo fortius moltjia'^ 
mur^ quo noftris affe^ib^ts intimius conjungitury (^ ipfi-* 
us fidelitatis & Induftria femper in noftris d^endis evi^ 
dentins probavimus puritatem j Et quia ad Deliberatio" 
nem Di^ii Domini veftri a manibus diSforum Inimico^ 
rum tam naturali aquitate quam ex fidelitatis veftra de-* 
bitOy manus extendere tenemini adjutrices : Vos iff quem-^ 
libet veftrum rogamus £5* requirimus ex affeSiu^ quatenus 
unufqutfque veftrum juxta facultates fuas^ fcf ^uantita^ 
tern tentira, fua^ pro Redemptione diSfi Domini veftri^ 
tale & iantum fubjidium ftudeat miniftrare^ ut Idem 
Dominus vefter^ veftro AuxtUo mediantey a di^orum Ini- 
micorum manibus celeriter deliberari valeaty de quo veftram 
pojjimus Benevolentiam & fidelitatem erga diSfum Domrnum 
veftrum ex merit commendare^ & vobis etiam grates re* 
ferre debeamus ; Et ut Idem Dominus vefter^ cum redierit^ 
veftris profeSiibuSy ob impenfum fibi a vobis in tanto Necefft- 
tatis articulo prafidiumy fpecialiter aftririgatur. ^Tefte Rege 
apud Gr^nhoUy primo die Septembrisy per ipfum Regem* 
Pat. 17 E. 2. p. I. M. 15. 
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Jits Chtv alter ^ ^Jile niarier \ becaiife 
they- were iiot only growii excef-' 
five, but were taken dftrier (fays 
the Statute) than feemed ■ neceffary, 
and were become, by reafon of their 
Frequency, as \i^eli ^3. Excefs, too 
great* a Grievance j arid of too much 
IiiiportaiiCe to rertiain longer uncer- 
tain: Whereas the Aid 2A- Cofpui 
redimendum was lefs frequent, and by 
no Means capable of any Certainty, 
Reftridiori, of Exfcefs; it being ne- 
ceflary, and of the higheft Confe- 
quence, with Regard efpecially tb the 
Supreme Lord, that the Lordj as of- 
ten as he fhould be taken Prifohef of 
War, Ihould. at aiiy Rate- be ran- 
fomedi 

IV. Wherl a Feu6 dir l^ee (deter- 
mines for want of Heirs, or propter 
DeliEium temntis, . the Land , falls 
back (q) to the. Lordi and. the Latid 

returjiing 

(q) Thus, in thd LaHgUage of Gtakvil and Bfaiien, rt' 
lurtitur terra ad Dominum Capitalem vtl ad reSum D<h- 
mHum, ft'tl't ad ipfum de cujut feodo tfi^ Vidi Braft. 
L. 3. {qL 130. L. ff. foL 160. b. Olanv< L. 'j. Cap'. 17. 

I i P-59' 
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returning to the Lord upon fuch De-. 
termination of the Fee or Tenure is. 
called an Ef cheat y and is as fuch 
reckoned by our Englijh Lawyers (r) 
among the Fruits? or Perquisites of 
: Tenure^ though it cannot, properly 
ifpeaking, be a Fruit of Tenure \ the 
Land or Tree itfelf, fays Sir Henry 
Spelman^ refulting to the Lord upon 
a Determination of the Fee (f). 

Sir Henry Spelman (t) divides Ef- 
cheats into Regal ZTid Feodal, ''^ Regal 
*' (fays he) are thofe Obventions and 
*' Forfeitures, which belong generally 
to Kings, by the ancient Rights 
of their Crown, and Supreme Dig- 
nity. Feodal^ which accrue to eve- 
ry Feodal Lord, as well as to the 
King, by Reafon of his Seigniory,^* 
This Divifion is indeed agreeable 
enough to the general Import of th^ 

p. 59. a. And Bra£loH in another Place (L, 5. Cap. 6. 
foL 375.} iijs that Reafcendit ad CafitaUs Dtmnos 
qmbiu prime pncej/it. 

(r) Hale Anal. 54. 

(0 Treat, of Feuds 37. 

(t) Treat, of Feuds ibid. 

Word 


€C 
U 
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Wotd Efcheat, as formed from the 
French Word Efcheoir to happen, and 
primarily iignifying any Thing com- 
ing accidentally, or by Chance (u), 
and in fuch Senfe comprehending ca- 
fual Obventions and Forfeitures of all 
Kinds. But ftridly fpeaking accord- 
ing to the legal Notion of an Efcheaty 
it imports fomething happening, oi* 
returning to the Lord upon a Deter- 
mina,tion of Tenure only ; and in this 
Senfe all Efcheats^ even to the King, 
are properly Feudal, and fuch Lands 
or Tenements, a? are not held imme- 
diately of the King, and yet happen 
to him upon the Commiflion of any 
Treafon^ are not Efcheat s (w), but 
Forfeitures (x), which were given to 

the 

. (u) Spclm. Glofl*. ad Verbum Efehaeta. 

(w) Tho' the Lord Verulam (in his Treatife of the Ufi 
of the Law, ^34*} calls them Kiyal Efcheats» 

(x) The statute 25 Edward III. Cap, 2. plainly makes 
tiiis Diftin£tion between Efiheati and Forfeitures^ de- 
claring, that in the Cafes of High Trtafon^ the Forfei- 
ture ^ Efeheats pertaineth to the King, as well of the 
Lands and Tenements holden of others, as of himfelf ; 
and that in Cafes of Petit Treafon, the Efeheats ought to 
pertain to every Lord of his own Fee. i So that in the 
Claufe relating to Forfeitures for High Treafoitt Efeheats 
and Fotftiturex ar6 plainly diftinguidied j inaTmuch *&> 

J n Ejtbtats 


Ii8 Jin IntroduSiion to the 

the King by the Common La^iv (y), 
and do not depend upon the Law of 
Feups or Tenures (z), but upon Saxon 

Laws, 

Efchepts thmfelvis are for fuch Treafons declared to be 

ferifeitcd— i? ^And the Lord Coke (2 In/l. 64.) ob- 

fcrves this Difference between them, faying, that where 
a Lord is attainted of High Treafon^ there the King hath 
the Land by Forfeiture^ of whomfoever the Land is held, 
an^ not in refpcdt of any Efcheat^ by Reafon of any Seigf 
Ttiory. Vid. Bro. Tit. EJchete^ 14 Mo. 160.——= — ^ Up- 
on this Difference we may eafUy account for GaveU 
kind Lands beino; forfeitable for Treafon^ though they do 
not efcheat for Felony ; for though the Lord may connive 
at or difpenfe wkh all the Caufes of Efcheat^i (pote/l Do-' 
minus feloniam remittere. Zafius in ufus feud. Cap, 10. 
fol. 95.) ©r might remit the Efcheat itfelf as a Pcrquif\tc • 
of tenure; yet he could' not. difpenfe with the publick 
Laws of Forfeiture^ or with Offences againft any pthei" 
Perfon than himfclf, 
(y) Hale Anal, ^o, 

(z) For according to Zafius^ by the Feudal Law, Si 
Suhvafallus major em Dominum^ i. e. euniy cujus efi feudum 
ratione direSii Dominii^ offendat^ eo cafri quo Offenjionis 
Crimen privationem inducit^ Feudum non ad Dominum 
offenfunij fed ad Vafallum qui fubfeudarat revertitur. 
*— T— — 0/ Vaf alius ea fpecie deliquerity quod bona fua 
publicapda vel Confifcanda venirenty tunc fecundum Se- 
nior em Opinionem Feudum non Confifcabiiur* Zaiius in 
ufus feud. Cap. lO, foU 92—100. 

By the Cuftom of Normandy indeed all Forfeitures 
for Freafon were given to the Duke, burbot To abfor 
lately as they are given to the King by the Common 
Law of England \ for though by the Cuftom of Narman^ 
dyy if a Man was attainted of High Treafon, the Dulce 
fhould have all his Poffeffions. t*ujlum. de Norm. Cap. 
1^. foL 23. a. Vety^ rhomme a heritaige fen^i d'^iultres 
Seigneurs le Roy doibi bailler homme\ au Seigneurs de 
.qui les heritaiges font tenuz quils fycenf Imrs debu(^rs 

Seigneuriaulxy 
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Laws (a), th^t were made long before 
the Introduction of Tenures, and 
which prevail even to this Day : and 
though they may feem fevere upon 
the mefne Lctfd in defeating his 
Seigniory ; yet as he had failed of 
that Caution and Regard, that was 
due to the Publick in the Choice of 
his Tenant, he was not altogether 
blamelefs (b), nor was he therefore 
deprived without Reafon. And it is 
ferther obfervable, that the Law hath 
inflidled a Penalty fomewhat of the 
like Kind "upon the mefne Lord, e- 
ven where the Tenant is guilty of 
Felony only : for though the Land 
cfcheats, as by the Feudal . Law it 

Se/£neuri«ulXf (^ payent les Rents de leurs Fiefu • Le 
Stille de proceder «n Norm.- 76. . 

(a) By the Laws of Alfred and CanufuSy » Traitor, 

(hould. forfeit Life, Lands, and Goods- ^i Capiti 

fcr faluti Regis prfid'toft five fqlus^ Jive fers)is aut Sicariis 
merctde conduitis Jiifatus Injidiabitur, vita is" Jortunis 

£'us (vita i^ Rebus fuis) omnibus privator (pleilitor.) 
L. Alvredi. Cap. 4. LL. Canuti Cap, 54- apud Lambard. 
de prifcis Angl. Leg. V id. Saltern, de Antiq. Brit. Leg, 
Cap. 10. 

^b) For Lords were anciently in many Refpe<3s anr, 
fwerable for the Mifbehaviour of their Tenants, fid. i|4t, 
fi. I. Cap. 8. 41, «;9, 86. apud Lambard. &r in/, 146. 

J 4 ' ought, 
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ought, to the immediate Lord ; yet, 
as the Crime affeds the publick 
Peace, and the Lord may be fup- 
pofed, for want of due Care ih: the 
Choice of his Tenant, to be in fome 
Meafure blameable, the King {hall 
have the Land a Year and Day (c) to 
the Prejudice of the Lord. 

Having thus far treated of the 
Fruits incident to, or ariling from 7^-. 
nure^ I fliall now fu^eft fomething 
concerning jB/c«<»^^,, which the Lord' 
Hale (d) reckons among the Perqui- 
fites of Tenurey and, although I da. 
not take it to have been of the Na- 
. ture of a Perquifite, yet I fhall follow 
him fo far as to coni&der it in this 

(c) Vid. Magna Gharta, Cap. 21. 2 Tnf. 36, 37. Stat, 
(le Prserog. Regis 17 Edw. II. Cap. 16. Staundford's Pleas, 
qf the Crown, Lib. 3. Cap. 30. 

This is agreeable to the Cuftumier of Normandy^ Cap. 
24. fit, 36. b, where it is faid, that Le Due de Norman- 
die aura ung an Us Urret aux damnex isf Us jffuts : Et 
Opres deibuent eflre rendres a ceulx qui its en avoitnt 
faiSi Hommaget fef de qui ilz tiennent nu a nu 
And in le StilU de proctdir en Normandie^ fol. 76. it is' 
iaid fe Vhtmme eft cmdemne par la Jujiice du Roy, Le Roy 
diibt avoir la premiere annee de la revenue des Heritaiges 
au condemnh 

(d) Anal, 54. , 

Place 5 
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Pkce ; the rather, becaufe it feems 
to be one of the moft obfcure and 
unintelligible Branches of Tenure^ 

It is obfervable, that the Author 
<^ the oM Tenures, and hittleton do 
both of them, in the Order and 
Difpofition of their feveral Treatifes 
of Tenure y coniider Efcuage and 
Knight - Service as feveral Services, 
and under diftind Titles ; and that 
Littleton doth notwithftanding con- 
found and blend therh together 4n 
fuch a Manner, that it is difficult to 
colled: from him any real DiiFerence 
or Diftindion between them : and 
yet we cannot reafonably imagine 
that they could be thus diftinguifhed 
in Point of Title, if they were meer 
Synonymies, and there was no other 
Difference between them, than in 
Point of Sound. It muft indeed be ( 
confeffed, that none of our Law-wri- 1 
ters have fb clearly diftinguiflied | 
them, as might be wifhed or exped- ' 
ed : and yet, if we confider Efcuage \ 
^i we ought, either i. as a Service^ \ 

or 
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I or. 2. as a Fine or Commutation for 
Service, there will appear to have 

i been a very confiderable DifFerence 

1 between them. 
' - I. It is plain that Efcuage was a 
Service ; for according to the old Te^ 
nures (e), T'enir per Efcuage^ (that is 
to fay by the Service of Efcuage) efi 
tenir per fervice de Chivaler — And ac- 
cording to Littleton (f) tiel Tenant que 
tientfa terre per Efcuage tient per Ser^ 
vice de Chivaler (g), but Efcuage was 

not 


(e) Tit. Tenir per Efcuage. 

(f) Seft. 95. 

.(g) We are not neceflarily to underftand thefe Authors 
as if they meant that a Tenant by Efcuage was a direft 
Tenant by Knight-Service^ and held by the perfonal 
Service of a Knight ^ or Military Tenant ; or that they 
really mean more than that a Tenant by Efcuage was ef- 
teemcd as a Knight^ and that the Tenure itfelf was, on 
Account of its Subferviency to the military Policy of the 
Nation, refpeSed as a military Tenure^ or Tenure by 
Knight-Service : This was Fieta's Senfe of Efcuage^ who 
fays (Lib. 3. Cap. 14. SeSf.'j.fol. 198.) ihzt Scutagium 

r ratione Scuti pro feodo militari reputatur — . 

^ feodum dici debet militare. This ConftrucStion of 
Littleton's Defcription of Efcu ge is agreeable to, the tnolt 
obvious Conftru(9:ion of ihe like Defcription of Grand 
Serjeanty^ viz. touts que t eigne nt de Roy peK grand 5*r- 
jeanty^ teignpnt de Roy per Serm£e ^de Chivalries '• ^c. 
(Lit. Sect. 158.) And yet the Service of a Tenant by 
Grund Serjeanty was not neceflarily Military, but might 
\i as 
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not (as Littleton intimates (h) ) a di« 
red: perfonal Service of. Attendance 
upon the King in his Wars, nor was 
it due upon all military Occafions, as 
Knight-Service was, but it was a^^- 
cuniary Aid or Contribution referved 
(i) by particular Lords, inftead, or in 

lieu, 

as well be a meer Service of Honour to be done in Time of 
Peace^ (Lit. Se£f. 153.) nor was fuch Tenant liable to ail 
the Confequences of Knight- Service^ inafmuch as he was 
not bound to pay Jid^ {2 Inf. 233.) or Ejcuage^ (Lit, 
SeSi. 158. 1 Inf 105. b.) becaufe his Service was to be 
done, lays Littleton^ (Se^. 153.) en fon proper perfon^ 
and notwithftanding all this, he was faid to Hold by 
Knight^Servicc, that is to fay, by as high a Service, and 
of the fanje Account as Knight-Service ; but a Tenant 
by Knight^Service properly fpeaking he was not ; for if he 
had, he could not have bten exempted from Aid by any 
Conftrufiion of the Stat. Weftm. i. Cap. 36. nor could he 
have been deprived of the Benefit of Magna Charta^ Cap» 
2. which reftrained the Reiirf, of all Tenants by Knight^* \ 
Service to a fourth Part of a Year's Value : Whereas the \ 
Relief of a Tenant by Grand Serjeanty was always aj 
whole Year's Value of the Land at leaft. Lit. Se£f, 154. j 
2 Inf. \0. , 

(h) Sea. 95, 96. 

(i) That nfcuage, confidered as a Service, was a re. 
ferved pecuniary Service, may be collected from BraSfon^ 
who calls it Servitium forinfecum^ quamvis fit in Cbarta 
de Feoffamentis expreiTum, ^ nominatum ■ ■ {gf per 
fohitur ratione tenementorum non Perfonarunu £ra£b 
Lib. 2, Cap. 16. foU 36. a. And that it was a referved 
Service may likcwife be coUe^ed from Littleton^ who 
fays that they, who hold by grand Serjeany^i hold by Ser«# 
vice of Chivalry— ^— But that the King fhould not 

have 
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lieu, of perfonal Service, the better 
to enable them to bear the extraor- 
dinary Expence of their own Atten- 
dance and Warfare, when, and as 
often as, the King fhould make War 
upon Scotland or Wales ^ or upon any 
other Foreign Country, if the Tenure 
was fo exprejfed (k) : But as the Qua- 
lity and Quantity of the Lord's Ser- 

have Efcuage, Sih ne teignont de luy per Efcuage^ that 
is to fay, unlcfs Efcuage was exprefly referved. Lit. Se£ij 

158. Vid. Mad. Hiji. of the Excheq. 452 And what 

mightily confirms this Notion of Efcuage is that Efcuage 
in this View anfwers the Norman Aide dUofi mentioned 
in the Cu/iumierj viz, Len doibt Scavoir que il ya auUuns 
fiefs de rlautbert qui doibuent a leur Seigneur le Service de 
Pojiy que doibt eflre fait a Prince^ les autres doibuent, I' Jide 
de Pofty ceulx qui doibuent le Service font tenus a lefaire en 
Voft : Ou envoyer perfone pour ceulx qui le face avenaument^ 
Ceulx qui doibuent I'Jide nen doibuent point rendre ne la 
lever^ devant que le Prince leur ait ottroie la ^antite de 
VAide du fief Cuftum. de Norm. Cap, 44. foK 66. b. 
Terrien Com. du Droit civil de Duche de Norm. Liv. 3. 
Cap. 10. fol. J09. . 

(k) According to the Book of Tenures Tit. Efcuage 
• Efcuage efi proprement pour fufteiner le guerre 

perenter ISngleterre (ft ceux de Efcofej au de Galeys : Et 
non pas perenter auters terres^ pur ceo que les avandits 
terres ferront de droit appendant a la Royalme d'Engle- 
ierre. Liuleton indeed (Seff* 95, 97, lOO, 101, 102.) men- 
tions only Scotland \ but the Lord Coke feys, that Scot^ 
land is put but for an Example ; for that if the Tenure^ 
(i. e. the Service referved) be in Walliam^ Hiberniamy 
Vafconiam^ Pi^aviawy (ffr. it is all one. Lit. SeH. 155L 
Vid. Selden Notes ad Hengham 1 13/ 

vice 
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vice abroad wgs occarfional and un-» 
certain, the ^antum of this y^id was 
feldom fixed and afcertained by the 
Referyatipn, but was ufually referved 
in fome Proportion J[l) to the Fine 
or Satisfadlion, that the King fhould 
from Time to Tim? receive fqr and 
in lieu of the aduai Service of (uck 
of his Tenants in CapUe^ as failed him 
in thefe Expeditions' {m). This Aid 
and Fine were both of them called 
Efcuage a Scuto^ ^odajfumitut (fay?; 
BraSion) (n) ad Servitium ntiiitare^ 

viz. 

(1) Vid. I.it. Sea. 98, 100. ^ ... 

(m) Exprimitur quandgque fie faciendo inde mthi iS 
haredibus meis ad Scutagium cum Evenerit^ quantum per-* 
iinet ad feodum unius Militis. Fleta Lib. 3. £q1. 1,98. 
Vid. Braa. Lib. 2. Cap. 16. fol. 36. a. 

(n) Efcuage or Scutage was not fo called, becaufe it 
was properly fpeaking Servitium Scuti : But it was 
Servitium a Scuto di^um (Somn. GloiT. ad X. Script.} 
quia pertinens ad Scutumy (Brad. Lib. 2. Cap. 16. fol« 
36. a. Fleta Lib. 3. fol. 198O ^ quia Nomine Scutorum 
Solvitur. GervaC de Tilbur. Dial, de Scacc. apud Mad« 
fol. 25. 

It may here be noted that Sir Henry Spelman (Treats 
ef FeuAS'i fol. 36, 37.) fays that the Word Scutagium^, 
and thskt of J^fcuage^ was of fuch Novelty, that it was not 
to be found among the Feudifts, no, not among the 
French or Normans themfelves : And yet that Fines or 
Satisfadion for Pefefl oS Service were frequent, .and efta- 
bliihed in many Countries, under the Names of Hoften-^ 
• ditim 
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vit^. the one in refpcd of the Scti-^ 
turn J which the Lord aftiially bore, 
and the other in RefpeA of the Scu-^ 
tum^ which every fuch Tenant ought 
to have bore to the Wars. 

Suppofing Efcuage, as above, to 
have been a pecuniary Service, it is 
not likely, that Knight Service was, as 
the Lord Coke imagines (o), incident 
to Efcuage^ ox that Efcuage was, as 
Mr. Madox fuppofes (p), incident to 
Knight "Service : Efcuage being in 
this View a fpecifick Service of a 

Jitla kf Heribannus^ appears from the Book of Feuds. 
Lib. 2. Tit. 40, ^4, 55. Schilt. Cod. Juris Alaman. Cap. 
8- 87. Com. ad Cap. 8, SeSI. 16. Stry. Examen. juTr Feud. 
Cap. 18. ^ 26, 30. Zaftui in ufus Feud. fol. 4I. Undent. 
Cod. Leg. Antiq. Int. Leg. Longobard. - Lib. i. Tit: I4. 
Lib. 3. Tit. 6. iff Glojf. adinde verbo Heribannui. 

Having obfervcd thus much concerning the Word Scu^ 
iagiuniy as it relates td Tenure only, it may not be im- 
proper to note farther (from Mr. Madox) Aat the Word 
ScutagiUm was likewife anciently ufcd in a more exten- 
five Senfe, to fignify any Payment affeffed upon Knights 
Fees^ whether fuch Paynf>cnt was for the King's Army or 
not ; thus the Aid arifing out of Knights Fees^ for ran-r 
ibming King Richard \. is called Scutagium ad Redemp^^ 
tionem Regis^ and other Aids fet upon Knights Feet wertf* 
alfo for fome Tirtie called Scutagia. f^id. Mad. Hift. of the 
Exehiq. 410. 431. ^ ' ' 

io) I Inf. 69. a. 
p) Hiih of the Excheq. 43a, in Marg* 

diiFerent 
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different Kind, in refpedl whereof 
the Tenant, on Account of its Subfer- 
viency to the military Policy of the 
Nation, was only efteemed as a 
Knight y or military Tenant : And it 
is no Obje<llion to this Notion of 
Efcuagey that Littleton hath not hint- 
ed it, becaufe it might in his Time be 
confounded and loft in the more; ge- 
neral Notion of Efcuage, confidered 
as a Fine or Commutation for Service, 
to which all Tenants by Knight-Ser- 
vice were liable, if they did not by 
themfelves, or by fome other Perfon, 
difcharge the Duties of their Tenure : 
for, 

2. Though Efcuage^ confidered as 
a Species of Tenure^ might be of the 
Nature already fuggefted ; yet it muft 
be allowed., that it was anciently, as 
well as at this Day, more 'generaliy 
underftood to denote a MulEi or Fine 
for a military Tenant's Defect of Ser- 
vice (q), and that, though it wat 

(q) Vid. M»d. Hift, of the Ewheq. 438, 439, 454, 
457» 458,462* 

not; 
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not from the Time of King Jobn^ 
whatfoever it was before, arbitrary 
and at the Will of the Lord, but was 
to be fixed and affefled by Parlia- 
inent (r). It was neverthelefs affeffed 
as a Fine or Satisfadliori to be anfwer- 
cd by fuch Perfons only, as did not 
attend to the Duties of their Tenure 
{f) : for though it is very certain, 

that 

(r) RM. Tit. Efcufige d'effrs apjje per Parliament^ 
fays that King Johtti en un Charter ordain en ceft manner. 
^ Ro. Ab. 509. S, !• Vid. Infr. 133. 

(Q And therefore if the Lord diftrained his Tenant 
for Efcuage, it was in Littlehn'% Time a good Plea to 
fay, that he was with the King in his Wars. Lit* Se£f. 
X02. 

There is a remarkable Paflage in Mat. Paris (fol 372.) 
importing that a Fine or Coram u tat ion, called by him 
Juxilium^ was after the Charter of King John to be af- 
fefled di jure^ for DefeSf of Service, and not otherwifem 
The whole Paflage is worthy the Reader's Notice, and 
therefore I have tranfcribed it, viz., Qonvenerant eo tem^^ 
fore^ (Annofcil't 1232. Nonas Martii) ad Colloquium a» 
pud Wejimonajierium ad Vocationem Regis^ Magnates 
AngUiS tarn Laiu quam Pralati^ quihus Rex propofuit 
quod magnis ejfet Debit is imp lie at us caufa bellica £xpe^ 
itUtionisy q-uam nuper egerat in pariibus trar^marinis^ 
unde necejfttate compulfus ab omni. generaliter Juxilium 
poftulavit : ^0 audtto Comes Cefiria Ranulphus tr9 
magnatibus Regni loquens refpondit^ ^od Comites Ba^ 
rones ac Militts qui de eo tenebant in Capite cum ip^ 
fo erant ibi corporaliter prajentes^ ^ pecuniam Juam ^ tta 
inaniter Effuderunt^ quod tnde Pauperes omnes receffi^ 
rantf unde Regi de Jure Auxilium non dehebant. Et fie 

petita 
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that all Tenants by Knight-^Seroice 
were originaUy bound in all Events, 
either by themfelves, or by fome 
other Perfon, adlually to do the Ser- 
vices of their Tenure \ yet, if fuch Te- 
nant did neither do them hin^felf, 
nor provide another Perfon to do 
them, the Lord might accepft a pe- 
cuniary Satisfadion, and choofe whe- 
ther' he would take Advantage of the 
Forfeiture or not (t) : but then the 

Te- 


peiiia Licentia Laid omnes reeefferunU Pralati vero Regi 
refpondentes dixeruntj ^od Epifcopi multi ^ Jbbktes^ qui 
vocati erantj nonftierunt prafentes^ ii Jic petierunt Inducias 
quoufque ad Diem cerium pojfeni omnes pariter cohvenire : 
Prafixus eji itaque Dies a ^indecim diebus pofiPafcha^ 
ut omnibus congregatis^ tunc Jieret quod erat de Jure fa^ 
ciendum, 

(t) That Non-performance of the feudal Duties was a 
Forfeiture of a Feud appears above, p. 43. and that it 
was likewife anciently a Forfeiture of Tenure appears 
from the Leiger-Boolc of Abingdon cited by Mr. Selden ' 
in his Notes upon Henghamj p. 114, 115. viz. E/ijux^ 
ta Abendune Burgum unius ASJitis Afanfio qua Lea vo^ 
eatur: Hanc ffillielmus Regis Camerarius de Londonia 
tenebat. This William held it of the Jbheyj and 1>y 
Knigbt'Service : In 2 Hen. L Forces were levied to en- 
counter Robert Dulc^ of Normandy^ when Faritius Ab- 
bot of Abingdon required oi WilUdm his Tenant to find 
him a Man for the Army, as his Tenure bound him to 
do^ but William denied it, whereby the ,Abbot .was 
driven by other Means to fupply the Number of his Part. 

K The 
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Tenant was at the Mercy of the Lord, 
and fuch Satisfadion was to be made, 
as the Lord thought fujfficient t But 
as the feudal Severities , abated, and 
Lords grew indifferent, whether they 
were ferved by their own Tenants, 
or by others, fuch Forfeitures were 
eafily difpenfed with; and pecuni- 
ary Compenfations, fuch pofllbly as 
might barely enable the Lords to 
hire others to do the Services of their . 
*Tenures>i were commonly accepted ; 
infomuch that, as fuch Compenfati- 
ons became frequent, and at length 
ufual, moft Tenants grew carelefs of 
their Services, and chofe rather by 
thefe Means to latisfy their Lords, 
than to do their Services in Perfon, 
or be at the Trouble to provide an- 
other to do them : Our Kings anci- 

The Abbot afterwards tamiiu (as the Book faith) in 
Prafintia Sapiintum banc rem ventilari fecity ut lUe 
ntutrum negartt^ im« fateri Jic tjji vera ratiane tegere- 
tur. Unde (tint Legt f atria decretum proeeffffet ipfum 
txorten( terra merito debere fieriy InterpeUatitm bono^ 
rum qui intererant Virtrum reddidit terram illam illi. 
And fo the Tenant (fays Mr. Stldtn) under ^r Condi- 
tions had his Land again. 

ently 
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ently (u) leaking Advantage of, or 
perhaps complying with, this Hu- 
mour of their Tenants, which had 
made their adual Service doubtful 
and precarious, did fometimes upon 
Occauons of War, without Summons 
or other Ceremony, aflefs a moderate 
Sum upon each Knight's Fee, as a 
Scutage or Efcuagey by means where- 
of they might be enabled in all E- 
vents to provide Soldiers or Stipen- 
diaries, to do the Services of their 
Tenants (w), who as Equivalents 
had prevailed, could not be fecurely 
depended upon : But as Efcuage of 
this Sort was a previous Commuta- 
tion or Equivalent for Service, really 
impofed at the King's Will, and not 

(u) Henry II. is thought to have takta the firft Scu- 
tage. Mad. Hiji. of the Excheq. 435. Spelm. Glojf. ttd 
verbum Scutagium. . ' 

(w) Fit interdum ut imminente vel Infurgente in reg- 
num hoftium nutchinatione decernat Rex de Jingulis fet- 
dis Militum fummam aliquant filviy Mar cam (fciPi) vel 
Libram unam, unde Mi&tiius JlipenSa vel Denativa 
fuccedant. H^ivult enim Princess Jlipendiarm quatn Dt~ 
mejlicas bellicis' appomre cajibus. Hac itaque fumma, quia 
nomine Scuitrum Suhitur^ Scutagium nunct^tur, Gervaf. 
de Tilb. de Scacc. apud Mad. fol. 25. 

K 2 , in- 
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incurred as a Fine or Compenfation 
by any Default or Negleft of the 
Tenant, it was not long fubmitted 
to : for, though the King, poilibly 
until the Charter of King 'Johtiy 
might have a Right to fix the Fines ^ 
which particular Tenants voluntarily 
incurred or compounded for ; yet it 
was hot reafonable that he fliould at 
his Pleafure demand a general Com- 
mutation, that his Tenants fhould in 
all Events fubmit to : But on the 
contrary, if he would rather have a 
general Efcuage or Commutation, 
than the perfonal Service of his Te- 
nants, it was highly reafonable, that 
his T^ants fhould agree to it, and 
in Parliament aflefs the Sum, that it 
might not exceed the Value of their 
Service, or the bccafion of the De- 
mand : This wa& thought fo reafon- 
able, that, in the Time of King 
Jobh-i it was not only infifted upon 
as an undoubted Right of the King's 
Tenants ; but, becaufe every Scu- 
tage or Efiuage, even for parti- 

§ cular 
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cylar defedfs of- Service did, in his 
Time, concern fo great a number of 
the fulyeds of the realm, the Barons 
urged, and the King by his Char- 
ter declared, that no Efcuage fhould 
be impofed or affeffed, nifi per com^ 
mum Concilium regni (x). This or a 
like Declaration, as to the manner of 
impofing or affefling Efcuage^ is 
not to be found in the Charter of 
his fucceffor Henry III, but ftill it 
operated as a Declaration of the com- 
mon Law (y), conliftpnt with the 
Charter of Henry III, which de- 
clares, that Efcuage fhould from , 
thenceforth be taken, as it h^4 
been ufually taken in the time of 
Henry II. (z) 

(x) Nullum Scutaglum—ponatur in rtgnt m/^ro niji.per 
commune ConciHum regni noftri. Carta Reg. Johannis. 

(y) Albeit Efcuage incertain be due by TTentret yet 
lyscaufe the AflefTtneht thereof concerned fo many, and 
fo great a Number of the Subje£U of the Realm, it 
coiJd not be aflefied by the King, or *by any other, but 
by the Parliament ; and this was (fays the Lord Cis^^^ 
by the Common. Law, i Inf. 72. a. but Littfften^ who 
. never went beyond himfelf, fpeaks more doubtfuUy of the 
Matter. Lit. Se£}. 97. 

(z) Scutagium de catero capiatur ficut capi tempore Regis 
Hinrici avi tuftri ctnfuevit. Mag. Carta Hen. III. c. 37. 

K 3 Efcuage 
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Efcuage being now the only Pe- 
nalty for defed: of Service, many 
Lords by Agreement between them 
and their Tenants fixed this uncertain 
Efcuage to a certain Sum, that fhould 
be paid, as often ^ Efcuage fhould be 
granted, without Regard to the Rate 
that fhould be fixed or afiefTed by Par- 
liament: Efcuage thus afcertained was 
called' Efcuage certain^ and becaufe it 
did in EfFed difchargc the Tenant 
from all military Service, the Perfons, 
who held by fuch Efcuage^ were 
looked upon as Socage Tenants, and 
were no longer efteemed as Tenants 
by Knight Service (a). 

(a) Lit. ScifL 98, 120. I Inr. 87. a. 


CHAP. 
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CHAP. III. 

HAVING thus, imperfedly fet 
forth the Nature of Feuds, and 
Ihewn how Tenures^ and the Confe- 
quents of Tenure were probably ef- 
tablifhed in England \ I fhall now 
endeavour to fliew, *that, though our 
Dodrine of Tenures may not exactly 
tally with any particular Syftem of 
Feuds, they are neverthelefs of a feu- 
dal Nature, as well as Original : for 
though there may be many Particu- 
larities in our Law of Tenures^ that 
can hardly be accounted for upon 
ftria Feudal Principles j yet they will 
in no Degree affed the Truth of this 
Propofition, if it be confidered, that 
the Feudal Policy did not at once 
prevail in the feveral Parts of Europe^ 
by a conquering power, or in a legif^ 
lative uniform Manner, but that it 
obtaining as a mere Policy, and as 
luch, gradually fpreading itfelf over 

K 4 the 
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the Weftern Parts of the World (a), 
was varioufly received, every* Nation 
fo' modelling it, as to preferve its 
principal Aim, and at the fame Time 
to make it conform as far as poffible 
., with the Notions of Government and 
Conditions of Property entertained 
and en:abli{hed in each Country (b), 
antecedent to its Reception of fuch 
Policy. 

To come therefore to the Bufinefs 
of this Chapter, it is to be obferved,' 
that it is fo abfolute a Maxim, Princi- 
ple, or Fidion of the Law of Tenures^ 
that all the Lands in England are hol- 
den either mediately or immediately 

(a) 'Jut hoc ftudorum non Jimul nee urn Tempore Gen.- 
tiitts Europeis liluxit^ fid bis finus, illis eitiusy finfimque 
adokyiU ^ radicet undiquaque caspit agtre. Crag, de Jur. 
feud. 29. 

^ua (feudafiirt) ab iifdem Longob'ardis jam olim Mori- 
bus erant recepta^ eddem apud plerafque Gentes alias ita 
invahtere ut partem apud fmgwas juris dviiis faciant, 
Gto%. Prol. Hift. Goth. 64. 

(t) Jus feudale eji locale, ejufque partes ut quaq; Jibi 
Mpimodior videbatur, Gentes Europete ad fi traduxe- 
runt iff Obfer^ationibus diverjis quaji Emollierunt. . 
Crag, de Jur. feud. 417. Dubium non eJi Gentes diver- 
ts recipiendo pedetentim feuda, Juret qupque Jpecidlia 
'fibi circa eadem Conjiituijfe. Stryk. Exam. Jur. Feud. 
Cap. 1. Q.5. 

of 
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of the King (c), that even the King^ 
himfelf cannot give Lands in fo abfor 
lute and unconditional Manner, as 
to let them free from Tenures And 
therefore, if the King fhould grant 
Lands without referving any particu- 
lar Service or Tenure^ or if he fhould 
in exprefs Words declare, that his Pa- 
tentee fhould have fuch and fuch 
Lands ahfque aliquo inde reddendo ; 
yet the Law or eflablifhed Policy of 
the Kingdom would create a Tenure^^ 
and his Patentee fhould anciently 
(before the Stat. 12 Car, 2. Cap. 24.) 
jiave held of him in Capite by Knight^ 
Service (d) : for as a Tenure was ne- 
f eflary, and the Tenure in fuch Cafe 

(c) Thus ac<:ord!ng to the Lord Cokty all the Lands 
and Tenements in England in the Hands of Subje6is are 
bolden mediately or immediately of the King : For in 
die Law of England we have not properly Alodiumi that 
is, any Subject's Land that is not holden. i Inf. I, 65. 
2 Inf. 501. Somn. Treat, of Gov. 126. 

(d) Of fuch Neceffity is the Refervation of a Tenure 
that altho' the King fhould grant Land without 

any Refervation of Tenusc, or by exprefs Words abfqut 
aliquo indejreddendoy yet the Law would create a Tenure 
in Capite (Cafe of Tenures upon the Irijh Com. of de- 
fedlive Tit. 196.) by Knight-Service. ^ Rtf. 6. 9 lk.ep, 
123. Ftd, Bro. Tit. Tenures^ 3, 52. 

tmcertain. 
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uncertain, the Law created fuch a 
Tenure as was moft agreeable to the 
Policy and Defign of Tenure^ and 
fuch as came neareft to the Nature of 
a proper Feud, upon the Feudal Pre- 
fumption, that every Feud was a pro^ 
per Feud (e), that did not appear ex 
verbis inveftituns to be otherwife (f) : 
beildes, a Tenure of fome fort or o- 
ther is fo neceflary, that it cannot be 
releafed : and therefore if the King 
releafe the Services to his Tenant, it 
will not extinguifh the Tenure -^ but 
the Tenant fhall notwithftanding hold 
by Fealty f which is (fays the Lord 
Coke)y an incident infeparable, (i. e* 
cffential) to every Tenure (g), and 
which cannot therefore be releaf- 
ed (h). 

(c) Vid. fup. p. 36. 

(f ) Thus in Scotland all Lands are prefumed to hold 
Wardy except another Holding be exprefled, ^ fervi' 
iium debit um bf Confuetum is interpreted to be JVard^ 
holdings which is the propereft Holding, and in the 
Scotch Divifion of Holding anfwers to our Tenure by 
Knight'Service. Vid. Sir Geo. Mackenxie^s Inf. 107, iOo« 

(g) 9 Rep. 123. Cafe of Tenures, &c. i90, 

(h) Fidelitas remitti nw poteft. Zafius in ufus Feud. 
122. Vid. fup. p. 35. 

This 
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This Fundamental Principle, that 
all the Lands in England are holden, 
is fingly a Proof, that our Lands thus 
held are either Feuds, or of a Nature 
very like them ; fince (as Mr. Selden 
(ays) veluti Beneficiafeu Feuda cliente- 
latn alicujus Domini merito ac planif- 
Jime aut Agnofcant aut Agnofcere de- 
beant (i). 

Lands thus held we call Tenures <^ 
(k), which are principally and gene- 
rally divided according to their Ser- 
vices, (whether Military or Predial, 
certain or uncertain) into Tenures by 
Knight-Service^ arid in Socage, 

I. Tenures by Knight-Service dif- 
fered very little from proper Feuds ; 
for they were purely Military, and 
genuine Effeds of the Feudal Eftablifh- 
ment in England. The Services were 
occafional, tho* not altogether uncer- 
tain, as in proper Feuds (1) ; they be-r 

(i) Seld. Notes ad Eadmer. 103. 

(k) Ttnurt tji la maniere par qucy ks tenenents font 
lenus d*t S^ignturt. Cuftum. de Norm. Cap. 28. fol. 
47. b. 

(I) Vid. fup. p. 2S. 

. ing 
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ing with us reftrained, as In Norman- 
dy ^ to 40 Days (m). But the Tenure. 
itfelf was in moft other Refpeds to 
be confidered as a proper Feud : for 
it was created by pure Words of Do- 
Ijation (n), was transferred by Livery 
OX Invefiiture^ and perfefted by Ho- 
ntagt or Fealty (o) : It was fubjed to 
Reliefs Aid, and Efcheaty to IFard- 
Jhip and Marriage^ and to almoA all 
the Conditions and Reftridions of a 
pure Original Feud. 
^ Thefe Tenures by Knight- Service 
are now aboliihed by the Stat. 1 2 Car, 
2. Cap, 24. and turned into common 
Socage *y fo that I (hall not diftind- 
ly confider the feveral Properties, 
l^inds and Diveriities of Tenure treat- 


(tn) Vid. ConTuetud. Norman. Tit de Exercitu Ducis. 
€ap. 25. & Lit. Sed. 95. 
. (n) Vid. I Inf. 9. a. 

(o) Whatfoever Difference there was anciently in our 
Law between Homage and Fealty, (Vid. Sup. p. 55, 67. 
in Marg.) they are now fo blended together, that they 
are in Effect with us, as in other Countries, but one and 
the bme Engagement Vid. Le Stat, de Itomagio 1 7 
Sdw. IL Lit. Sea. 85. Crag, de jure Feud. 222. Cuftum. 
de Norm. Cap. 29. foL 48. I. Beum Hijt. of Eng. Gtv. 
200, 201. 

ed 
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ed of by our jB/^/^ Lawyeh iinder 
this Head, but fliall barely ihquire, 
how far our Tenures in Socage taaj 
be fuppofed, even at this Day, to re- 
tain the Nature of Feuds. 

11. Tenures in Socacre (p) are Hoid - 
s nzs by any certain conventional Ser- 
v ices, that are not Military (q), the 
Word Socage being according to Mr» 
Somner (r), derived of the Saxon Word 
Soc, which imported a Liberty, Pri- 
vilege or Immunity, and Agium, 
which was, according to the Lord 
Coke (f), a legal Termination import- 
ing Service or Duty. 

The Privilege or Immunity (fays 
Mr; Somner) imported by Soc con- 
fifted in a Freedom from all mili- 
tary and uncertain Services, where- 
unto Agium being added, which 

(p) Socage (fejrs Mr. SomAerj is a Term as dd as 
Domfday-Beeiy tho' it firft occurs in Glanvily and be not 
«fed in any elder Record. Treat, of Gov. 143. 

Jq) Tenure en Sotcage ejt hu le tenant tient de fan 
Seignior fen Tenement per certain Service pur touts mam 
ners de jervices ijjintque la Services ne font pas Services 
He Chivalry. Lit.Sea. 117. 

(f) Treat of Gar, 133, 141. 

(0 1 Inft. 86. a. 

fignified 
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iignified the Agenda^ the Service or 
Duty to be returned for that Privi- 
lege, it comes forth Socagium in ha- 
titty Socage in Englijh ; and he thinks 
that this Term cannot, according to 
the Opinion of our common Lawyers, 
{t) be derived from the Word Soca, 
and fo be underftood to import 
Servitium Soc^, that Senfe be- 
ing (as he fays) too narrow to take in 
all the Services of the feveral EAates, 
that are held by Socage Tenure : But 
as Littleton (u) obviates this Objec- 
tion by declaring that this Tenure^ 
which had its Denomination from its 
moft ancient and ufual Service, may 
well retain the fame Name, notwith- 
ftanding the Service of the Plough be 
now changed into many other Kinds 
of Service ; I muft confefs, that, tho* 
the Conjedure of Mr. Somner be 
very Ingenious, and though Brit- 
ton% Defcription of Socage Te- 

(t) Vid. Lttt. Sea. 119. Fleta L. 3. Cap. 16. Stdt. 3. 
(u) Scdt 119. Vid. I Inf. 86, b. Crag, de Jur. Feud. 
65. 

nure 
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nure (w) feems to countenance it ; yet 
I am inclined to prefer the general 
Opinion of our common Lawyers, i. 
Becaufe our Divilion of Tenures into 
Knight Service and Socage^ confider- 
ing Socage as a Tenure per Servitiun^ 
SociBy diredly anfwers xhtNorman Di- 
. vifion of Tenures into Fiefs de Haubert 
(x) and Fiefs de Roturiere^ that is 

(w) Sokemanries faunt Terns ii Tenements^ que m 

fmnt mye tenus par Fee de ChivaUer ne par grounds Ser-- 

jauntiesj ne par pethsy mes par Jimples ServkeSj fictme 

Terres Enfranches par nous ou par nos tredecejfours d*nffs 

aunciennes Demeynes, Brit. cap. 66. Sec^. 438* 

(x) Hence a Tenant by Knight-Service is defcribed in 
ithe old Cuftomer of Kent, as one qui tiene per fee de Haw^ 
berie. Lamb. Peramb. of Kent, 64.6. 

Mr. Loyfeau gives^ a very rational Account of the De- 
nomination of ^his Fiefy which, becaufe it {hews in feme 
Meafure the Analogy between this and our Engltjh 
Knight's Fee, I fliall give the Reader in his own Words, 
vi%. Les Seigneurs des Baronnies^—fe font appeUez Hauts 
Barons^ ou hauts Bers ; car il ejl hien certain que — — 
Ber & Baron eji mefme chofe n • Et Hautber & 

Hautbaron font confondus comme Synonimes^ & de la fins 
doute Originairement a eftre dit le fief de Hautbert 
Mais pour ce que le Haut Ber ou Seigneur de fief de 
Hautbert ejloi^ tenu fervir le Roy en guerre avec Armes 
ftiins " £sf ccnjequemnunt avec Varme du Corps j 

qui eftoit lorf la cotte de Mailles^ de la ejl venu que ceft 
arme a efie appellee Hauber ou Haubergeon^ dont a fuc-^ 
ceffion de temps eft advenu^ que le fief de Hauber a efie 
pris pour toute efpece defief dont le Setgneur efi tenu fervir 
leRoy avec U Hauber ou tiaubergeon. Loyfeau Traite des 
Seigncuries 156, 157. Vid. Seld. Notes on his Jan. 119. 

according 
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according to Mr. Sgmner\ own Tranf- 
latipn, the Gentleman % and the Huf- 
bandman%y or Ploughman % Fee (y) ; 
and 2. Becaufe in this Senfe the Te- 
nure in Socage is like the Tenure by 
Knight-Service^ the other Branch of 
Tenures, fimply denominated from 
the Name or Nature of the Service, 
anciently referved upon fuch Te- 
nure, 

But be this ^ it will, all our Eng- 
lijh Fees or Holdings, whether they be 
Frank or Rmphiteuticary, Burgage or 
Gavelkind, (though Burgage and 
Gavelkind have many Qualities dif- 
ferent from Common Socage) do now 
fall under the Notion of Socage Te- 
nures, which, though they vary in 
Point of Service, Succeifion, ^d the 
like, as improper Feuds (z), do ne- 
verthelefs retain the Nature of Feuds : 
Inafinuch as tliey are held' of fome 


(y) Sotnti. Treat, of Gav. 36, 49, 50. Vid. Lamb. Pe- 
fiunb. of Ken^ 604. 
(z) Vid. fup. p. 31. 


Lord 
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Lord or Superiot by Fealty (a), and 
iifually by fome other certain Service 
br AcknowledgKient ; and iriafmuch 
&s they yield or pay Relief (b)^ and 
may efcheat. '^ 

(a) i^^tf/fy was as ncceflarily incident to every Tenure^ 
tis to every Feudi (Fid. Sup. pi 35.) and therefore if the 
King granted Lands tenend* per Servitium unius rofa ffh- 
lummodo pro omnikus (ff omnimodis aliis Servtiiis ; yet 
Feaby^ die Politick Bond of Tenure^ tho* looked upon as a 
Service, (hould be fuppofed contrary to fach Grant ; 
(6 Rep. 6, 7,) for Fealty co!ild not with us, more than 
by the Law of Feuds^ be difcharged or difpenfed with, 
becaufe it was the f^tncuhm Commune^ or Cement of 
ihe whole feudal Pdicy; and, though it was fworn to the 
|x)rd^ virtually extended to the whole Community; the 
Lord therefore was to fee that his Feludatary did his Fealty^ 
that is to fay, that he contributed, according to his Fealty^ 
or feudal Engagemeilt, to the Maintenance and the Se- 
curity of the Society, formed and united together by a Mi- 
litary or Feudal Policy* Arid this Was ancieiltly one of 
the main Articles of Inquiry in the Lord*s Courts called 
at this Day a Court-Baron ; in which the Lord was wont, 
not only to receive the Fealty of his Tenants, but to in-, 
quire o^ and inforc^ the Obfei-vance of it | riot meerly as 
it refpeded his particular Intereft, but as it tended to the 
Defence and Security of the Public, (^i. LL. WiU. L 
Capi 59.) And the Lord in Confequence of fuch Fealty 
done to him, and of the Power he had^ and the Obliga- 
tion he was under to inforce it, feems to have been art* 
eiently accountable to the Public for the Behaviour of his 
Tenant^ (Ftd. Leg. Hen. L Cap. 8, 41. J until it was ex- 
|)reflv declared by the 86th Law oi Henry I. that he ftiould 
not be accountable for the Mifbehaviour of his Man or 
Tenant ; Si Homo fans tnisfaciat fine pojfe vel velle fito^ 
maximeji nunquam deinceps ad eum redeat. 

(b) Vid. Sup. p. 104« & ibid, in Marg« 

L Our 
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Our Lawyers divide thefe Tenures, 
according to their Duration, or what 
they call the Quantity of Eftate, into 
Eftates in Fee^ for Life-^ for Tears, 
and at Tf^ill ; but I fliall divide them 
into Eftates in Fee and for Life only, 
this Divifion being large enough for 
my Purpofe. 

I. Eftates in Fee are either Fees 
Simple, or Fees Tail. A Fee Simple, 
tho' it be according to Littleton, Hee- 
reditas pura fc), yet is not fo called, 
becaufe it imports an Eftate purely 
j^lodial, or free from all Tenure ; but 
is fo called in Oppofition to Fees 
Conditional at Common Law, and 
Fees Tail fince the Statute Wefim. 2. 
de Donis ; as importing a fimple In- 
heritance clear of any Condition, Li- 
mitation, or Reftridion (d) to any 
particular Heirs, and defcendible to 


is 


(c) Lit. Sea. I. 

(d) Thus according to the Lord Coke (i Inf. i. b.) the 
Word Simple propetly excludeth both Conditions and Li-* 
mitations, that defeat or abridge the Fee. And according 
to FUtOy Simplex Donatio ^ pura eft^ uhi nulla adje^a ^ 
Conditio neque Modus. Fleta Lib. 3. Cap. S*. 

the 
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the Heirs General, whether Male or 
Female, Lined or Collateral : for it 
having been for many Ages a fixed 
and underiiable Principle or Fidion 
of the Law of Tenures, that all the 
Lands in England aie holden, our 
Englijh Lawyers very rarely (of late 
Years efpecially) ufe the Word Fee 
in Gontradiftin6tion to Alodium, to 
denote the Tenure and. Quality of 
any Man*s Eftate; but generally ufe 
\tfimply to exprefs the Continuance or 
Quantity of Eftate j and this is clear- 
ly the Senfe and Import of it in the 
FcM-m of Pleading an Inheritance in 
the King, viz. Rex feifitus fuit in 
jyominieo fuH ut de Feodo, where the 
Word Feodum cannot poflibly import 
a Tenure (e) ; Nor can it (as' Sir Henry 
Spelman fuppofes (f ), contrary to the 
original and proper Senfe of the 

(e) For the King cannot be fatd to be a Tenant, be. 
Caufe a Tenant hoQeth of fome. Superior, and the King 
hath no Superior but God. i thf, t, b, Cfift of Ttnurts^ 

(Q Treat, of Fewds, fd. 6. . 

La Word) 
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Word) import DireSum Dominium : 
but ttiuft be underflood, without Re- 
gard to the Dominium^ Propriety or 
Tenure i fimply to denote an Inhef i* 
tance (g)« . 

Sir. Ilsomas Smith (h), Cowel (i), 
and others therefore milapprehend- 
ing the Senfe, in which Littleton 
(ays, that Feodum efi Idem quod 
Hcereditas Legitima ^ pura^ chai^ 
him with a new and abfurd Notion 
of a Fee ; whereas if he be rightly 
underflood, it is plain that he dotn 
not ufe the Word Fee in an impro- 
per or barbarous, but in a partial 
Senie only : for fince thofe Dona or 
Benejicia^ which we now call Feoda, 
were not fo called, 'till they became 
Hereditary (k), the Word Feodum^ as 
a Term, imports not only Beneficium^ 

; . • '. * 

(g) Fee, in our legal Underftanding (faith the Lord 
Otkey \ hif.x. b.) figni^eth, that the Land belongs to us, 
and our neijps, - in refpe^ whereof the Owner is faid to 
%cjetf(d in Ftft %id in iitii Seofe die 'i[in^ i| iaid to be 
difHlinFee, '" -•-•■. •■ • 

(h) Smith de Rep. Ang. 2$^ 984. 

(i) Cowel Int. ad Verbuin F«e. 

(k) Vid. Suj). p. 19. 

':'"• ^- ^^ but 
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hvttBeneficium^ Heereditatem (1), dfi^ 
is (o to be underftood in the Formula 
of Pleading a Subjed's Title to an 
Inheritance in Dominico fuo ut de 
Peodo^ where the Word Feodum im- 
ports as well Beneficium as Haredita^ 
tern : 80 that though, when Feuds 
were fully eftabliflicd, and there re- 
mained no Alodial Property in Eng- 
land^ Littleton ufcd the Word Fee, in 
a partial Senfe only td denote the 
Quantity of Eftate, and not the Qua- 
lity or Conditions of Tenure ; yet it 
is not to be imagitied that he did it 
ignorantly ; unlefs we can fuppofe 
that he knew nothing of the Ground 
of 'tenures^ or of thofe Authors who 
had gone before hirti, and had ex- 
prefly notedj that Feodum did likewife 


(1) Art^ui Ftttdum duplici ratime aectptum prodmty 
iajcil't, qua quit tintt immabiU atiquid tx quaeunquf 
caufit ftbi a HaretUius fuit, aUay qua quis tetut ab alio 
'tr Rtdditumvel" ' • - -^ •> .^» 

"it. %, Sea. 8. 


l" 3 import 
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import Lands holden of another by 
Service (m). 

In conveying or conferring thefe 
Fees or Eftates in Fee^ though they 
are now, contrary to the Original 
Purity q{ proper Feuds^ become ven- 
dible, the ancient Form of Donation 
is ftill preferved ; and a Feoffment ^ 
whether conftituting or transferring a 
Fief or Fee^ retains even at this Day 
the Form of a Gift (n) : It is perfect- 
ed and notified by the fame Solem- 
nity of Livery and Seifin, or Invefti^ 
t\ire, ^s a pure feudal Donation (o)^ 

(m) Thus BraSion^ who wrote long before LittUion^ 
fays, that P€od^m eft id fuod quis ienit ex qua^unque caufa 
fibi tsf baredibus fuis n n Item dicitur Feodum aih 
tnodo ejus qui aUstm feoffaty & ^od quis tenet ab alioy ut 

fi fit qui dicat talis tenet de me tot Feoda per Servitium 
mtlitare. Braft, Lib. 4. foh 236. b.<f— -— r leta (Lib. 5. 
Cap. 5- Sed. 27.') gives us, ii) Bretifon*% Words, the fame 
double Scnfe of the Word Feodum^ which is cxprefly agreed 
by the Lord Coke, i Inf. 1. b, 4 Inf. 202. and was well 
underftood by Littleton^ as appears from his frequent Men- 
tion of Knight's Fees, 1. e. of Fees holden by Knight 
Service. FiZ Lit. Se£i. 95, 102, 112, 11 3, Wr, 

(n) For DO is the apteft Word of Feoffment: i Inf. 
9. a. whence a Feoffment is called D^inatio. Ibid, hc- 

, flefaj Lib. 3. Cap, 8. 

(o) Vid. Fleta Lib. 3. Cap. 15, Seft. 4, 5. Bra£l. Lib, 
2. Cap. 17. SeQ:. i. 

and 
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and is ftill dire<aed and governed by 
the fame Rules ; infomuch that the 
Principal Rule, relating to the Extent 
and EfFed of a feudal Donation, Te- 
nor eft Obferoandus (p), is in other 
Words become a Maxim of our Law 
relating to Feoffments, Modus he- 
gem dat Donationi. In Feoffments 
too, as in pure feudal Donations, the 
Giver or Superior, from whom the 
Fief or Fee moves, mufl exprefljr li- 
mit and declare the Continuance or 
Quantity of the Eftate he means to 
confer, or elfe the Feoffee or Donee 
fhall have an Eflate for Life only 
(q) ; for Feoffments are flill fo far to be 
confidered as Gifts, that they are not 
to be extended beyond the exprefs 
Limitation or manifeft Intention of 
the Feoffor (r) ; and therefore as the 
Perfonal Abilities and Services of the 

(p) Vid. Sup. p. ai. 

(q) I Inf. 42, a. Crag, de jure feud. 53. 

(r) Feodum ex fua Nature efl fpecies quadam Donati" 
ems, £sf aquum efl ut emnes Dpnationes fint ftriSli juris, 
ne ^is plus donaffe priefumatur quam in Donatitne expref- 
ferit.. Crag, de jur. feud. 50, Vid. Sup, p. 16, 17. 

L 4 Feoffee 
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Feoffee were originally fiippored to be 
the immediate or principal Induce-: 
ments.to the Feoffinent, the Feofiee'§ 
Eftate in the Fee fhould fubfift np 
longer than his Life; unlefe the Feofr 
for, by an exprefs Proyifion in the 
Creation or Conftitution of the Fee,^ 
gave it a longer Continuance. 

Feoffments had likewife anciently^ 
(that is to fay) before the Statute 
^ia Emptores Terrarum, almoft all 
•the Confequences of pure feudal Do- 
nations : for they, without any Word^ 
pf Refervation, created a Tenure bcr 
tween the Feoffor and the Feoffee^ 
and the Feoffor was, in Gonfequence 
of his own Gift (f), on Account of the 
Services he received, or was fuppos'd to 
receive froni his Feoffee, bound to war- 
rant (t), and defend his Seifin or Pol^ 
feflioh ; and if he could not maintain 
it, ^vas obliged to make him Satisfacr 

(f ) Vid. Statut. (J^ Bigatnis, 4 Edw. I. Cap. 6. I Inf. 
384. a. 4 Rep. 81. ^ • • 

(t) Warrantixare nihil aliud e/I quatn PojfdenUm <&. 
fendere. Fleta Lib. 5. Cap. IJ. Brad. Lib. 3. Cap. 16. 

•Se£l.io. 

tion 
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0<m by rendering to the Value of the 
jFce, it" it was eyided (u). 

Although this might fiiffice tocon- 
yince the Reader that our prefent Te^ 
fiures ^re altogether Feudal, yet I 
fhall confider fome of the moft anci- 
ent Qualities of Tenure, as that our 
Eftates were npt alienable, teftamenr 
tary, and the lijce, and fhall fubnli| 
them as farther Evidences of the feur 
jdal Nature of Tenure. 

I. It is very certain that our Fees 
pr Eftates could not at Commoa 
Law be aliened without the Licence 
and ponfent of the Lord (w), and 

(u) Vid. Sup. p. 38, 39. Glaijv. Lib. 9. Gap, 4. 

(w) Vid. Speltn. Treat, of Feuds, ai. Somn. Treat. 
pf Gav. 8, 9^ Bacon Hift. of the Eng. Gov# 274. 

The true Reaipn is^ivcn by Plowditi {Arguendo Mo^ 
J 72.) vi%. ^ia Us Confidencis del Tenure (ceft) le Ho'^ 
mage J Fealty y Service^ ^c. fueront mutualment apprO" 
priati al P erf on del Roy iff te Tenant per le Original 
doniy iffinique il ne puijfoit efloyer &ve reafon de eux 
transferrer ou fevtrer hms gree,^ &fr. 

It is faid indeed Bro. Tit. JUenation 10. that a Te« 
nant hic^ing even of the King pcet alyener devant An. 
AG H. III. cy frankment fans lyeence que auter Hom$ 
poet* ■ But whether this Oirinion be not grounded 
upon a miftaken Senfe of Magna Charta Cap.Ti. is left 
to the Reader, upon what is fuggefted in the Text con- 
cerning that Statute. Infi^jy i^S. 

a The 


154 ^^ IntroduSiion to the 

that this Reftraint of Alienation was 
a feudal Quality of Tenure is hardly 
to be doubted (x), fince it is not o- 
therwife to be accounted for (y) : 
But though Tenants in general could 
not de jure alien or transfer the 
"Tenure itfelf, yet the Tenants of 
Common LordU might give Part 
of their Lands (z) to hold of them- 

felves, 

The Lord Coh (i Inf. 43. 2 Inf. 65, 66, 501.) fup-» 
pofes, that tho' a Tenant could not at Common Law 
alien a Part to hold of the Lord, becaufe the Lord's Seig- 
niory was intire, yet the T'enant might have made a Feoff- 
ment of the Whole to hold of the Lord, becaufe there no 
Prejudice enfued, l^c* but this fuppofition is fo contrary 
to the feudal Notions of Alienation, (^up. p% 29.) and fo 
inconflfteDt with any reafonable Conflru£lipn of the Sta- 
tute ^ia Emptores Xerrarum^ that it is not to be credited, 
V'td. Glanvil Lib. 17. Cap. I, BacQH Hiji. of Eng. G9V* 

374- 

(x) Vid. Sup. p. 29, 30. 

(y) Efpecially if we may fuppofe the Saxon Becland zni 
Tbaneland to have been alienable, as we are afTured by Mr» 
Somner they were. Fid. Sown. Treat. Gov. 87, 88, 89. 
Spel. Treat, of Feuds 21. 

(z) Poteji quilibet Liber Homo terram babens ^an^ 
dam partem tempfua cum filia fua^ vel cum alia quali* 
bet muliere, dare sn Maritagium* 1 ^ ilibet etiam 
cuifunque voluerit potejl dare quandam partem fm liberi 
fenefnenti in remunerationem fervitii fui^ vel Loco reli^ 
giofo in Eleemofynam \ ■ Licet autem ita generaliter 
cuilibet de terra fua rationabilem partem pro Jua volun* 
fate cuicunque voluerit libere in vita fua donare, ^c. 
QIanv, JL^ibt 7. C^P* i» But iii all thefe Cafes the Donee 

held 
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fdves ^(a), and did in Fad often dif- 
pofe of the whole (b), by which, 

held of the Donor. Tentntur autem Hteredes Donaicrum 
Donationes l^ res Donatas Jicut rat'wiahiliter fa^la funt^ illit 

fuihus fa^a funt H h^reMiuifuis fFarrantizan. Glanir. 
^ib. 7. Cap. 2. \ 

(a) This Diftinffion between Alhnathn to hold of the 
next or fuperior Lord, and a Gift or Feojffment to hold of 
the Tenant himfelf, aafwers the feudal Diitindion between 
Jllienation and Subinfiudatlon : For though Subinfeuda-' 
tion (by which a new inferior Feud was carved out of the 
old> the old one ftill fubfifting) was allowed by the feu- 
dal Law; yet Alienation (by which the original Feud it- 
felf was transferred, and a new Feudatary fubltituted in 
the Place of the old) was not. (f^td. Feud. Lib, 2. Tit. 3, 
26. Se£f. 5, Ttt. 34. Se£i. 2, 3. Tit. 108. Crag, de jur^ 
Feud. 343. Schilt. Com. ad Cod. jur. Aleman. Cap. 30. 
Stry. Exam. jur. Feud. Cap. 19. ^«^. 23, 24. Zoucb 
Defcrip.jur. temp. II, I2. Seld. Tit. of Hon. 572.) The 
Alienation therefore here faid to be unlawful muft be un^ 
derftood of Alienation to hold, of the fuperior Lord, as it 
is oppofed to. Subinfeudation, /. e. a Feoffment by the Te<. 
fiant to bold of himfelf. 

(b) That a Tenant might, in Henry II.'s Time, under 
fome Circumftances, have given the whde Land^ appears 
from Glanvil^ (Lib. 7. Cap, i. p. 46. a.) viz. Si (is 
fcil't qui terram fuam donare voluerit) nullum Hare-m 
dem filium vel filiam ex corpore fuo procreaverity potera$ 
ix quajiu fua cuicunque voluerit quaHdam partem donare 

Jive totum quaftum (in vita fua) hofreditabiliter '^ 

Sin autem W Hareditatem (^ ^uafium habiierity tunc 
mdiftin^e verum eji quod poterit de quaftu fuo quantam^ 
libet partem five totum cuicunque valuer et donare ad r^. 
manentiamy de hareditate vero fua nihilominus dare potefl^ 

fecundum quod pradiSium ejiy dum fciVt rationabiliter boq 

Jecfirit. 

Emptiones vel Deinceps Acquifitiones fuas dct, cui magii 
Velit. Si Bocland habeat quamei Parentesfui dederunt^ non 
mtiat earn extra Cognationem fuam. LL. H. I, Cap. ^o. 


though 


15 8 An IntroduBion to the 

was not underftood to allow the King^s 
Tenants the like Liberty of giving or 
difpofing any of their Lands to hold 
of therafelves (h)» 

Hitherto 


(h) The Lord Cake (2 hf. 6$) fays, that the Tenant 
of a common Perfon might, before this Chapter of Mag^ 
na Cbartdy have mad« a Feoffinent of Parcel of his Te- 
nancy, to hold of himfelf: But that it was doubted in the 
King's Cafe whether his Tenant might or no ■ 
And if it was a Doubt before, it muft remain fo notwith-' 
ftanding this Law, which is meerly reftri£^ive, and not 
enabling : But when, or upon what Ground this Doubt 
,or Difference was firft made, he does not fay, nor is it ta 
be conceived ; fince it is clear that Subinfeudations were 
warranted by the Feudal Law, (^tfi4^* p* 156. m.) and 
that they were an original and necefUry Branch of the 
feudal Policv itfelf, (Tta. Sup. p. 7, 80 and tho* fome Mo- 
dern Feuditts feen^ to countenance this Difference; (Fid. 
Stry, exam, jur. feud* cap. 19, S. 26. SchilU Com. ad 
Cod.jur. aleman. Cap. 49.) yet it (eems to be rather a Lo* 
caly than a general feudal 0\K\v\di\ovi,*^ and therefore it is 
Matter of Inquiry, when it was firft ftarted in England t 
For though the Lord Ctke fays, that it was a Doubt be« 
fore Magna Charta 5 yet it is not to be imagined that it 
was always a Doubt, becaufe the many fubordinate Te- 
nures and Manors fubftfting at this Day, are fo many £- 
vidences, that it was not : And that it was not doubted 
until the Time of Henry lU. is highly probable from the 
Stat. 34 Edw. IIL Cap. 15. which makes good all fuch 
Alienations made by People who held of the King's 
Great Grandfather^ or of other Kings before him, 
expr^fly faving his Prerogative of the Time of his 
Grandfather^ Father^ and of his owtk Time. 

This Saving of the King's Prerogative from the Time 
of Henry IIL and not of the Times before him, muft ap- 
pear fomewhat extraordinary, unlefs fuch Alienations 
were, firft queftioned in his Tiin^f and if fo, the 

Saving 
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Hitherto the Dodrine of Alienati- 
on, whether to hold of the Lord, or 
of the Tenant himfelf, feems to have 
been clearly Feudal; and the firft Sta- 
tute that materially varied from the 

Saving of the Prerogative from that time may reafon* 
ably enough be accounted for ; inafmuch as fuch Perfons^ 
as aliened afterwards might be thought to have done it 
with their Eyes open, and in Defiance of the Prerogative^ 
which the King therefore from that Time infifted upon. 

Hence then we may fuppofe it partly arifes, that a new 
Manor C2innot be created at this Day; for if this Statute 
was thought neceiTary, as plainly it was, to make fuch 
Alienations good from the Time of Henry III. the Sa- 
ving of the King's Prerogative from that Time implied, 
that they were not frpm that Time to be countenanced ; 
And tho' Sir Henry Spelman (Po/thum, Treat, of ancient 
Deeds 250.) fuppofes, that the Courfe of creating new 
Manors was flopt by the Statute ^ia Emptor es Terra^ 
rum^ which reftrained the Tenants of common Perfons 
from aliening to hold of themfelves ; yet it could not in^ 
tirely flop it ; fince the King's Tenants in Capite were 
not within the Reftraint or Licence, of that Law, and 
might, as they conceived^ alien to hold of themfelves, 
until they were in EiFeft reftrained by the above-men- 
tioned Statute of Edward IIL 

Breoky Roll and Finch give us another Reafon, inde- 
pendent of both thefe Statutes, why a Man cannot at this 
Day create a new .Min^r, notwithftanding he give, fay 
they. Land to many feverally in Tail, to hold of him by 
Services and Suit of Court ; for tho*, fay they again, he 
may make a Tenure^ yet he cannot make a Manor^ be- 
caufe a Mandr cannot be without a Courts and a Court 
cannot be but by Continuance Time out of Mind. Fid. 
Bro. Tit. Compnf 31, 34. Tit. Tenure 102. 7. Roll. Ab. 
120. Finch of Law 142.— —But it is an obvious Ob- 
jedion to this Reafoning, that the like Reafoning might 
have prevented any Manors at all. 

Law 
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Law of Feuds in this t'articularj Wail 
the Stat, il^ia Emptores Terrarunti 
x8 iS^/w. I. which reciting the In- 
conveniences of Feoffments to hold of 
the Feoffors^ and not of the Lords of 
the Feey granted ^od de ctetero Li- 
ceat unicuique Libero Homini terras 
fuasfeu tenementafuOi feu partem inde 
ad Voluntatem fuam ytxA'ex^^ Ita ta^ 
men ^odfeoffatus teneat terram il^ 
lam feu tenementum illud de capitals 
Domino feodi illius per eadem Servitia 
or Confuetudinesy per ^a feoff ator 
fuus ilia prius tenuit. So that this 
Statute tc)ok from the Tenants^ of 
Common Lords the feudalLiberty they 
claimed of , difpofing Part of their 
Lands to bold of themf elves ^ and, in- 
ftead of it, gave them a general Li- 
cence to fell all, or any Part, to hold 
of the next immediate Lord (i), which 
they could not have done before, with- 
out the Confent of the Lord. 

( i ) The Words de Capital! Domino in this Statute are to 
be underftood of the next immediate Lord* z Inft. 50 1< 
and Dominus Rtx, and Dominus Capitalis are in this Senfir 
aiftingui(hed. BraH. Lib. 2. Caf. j6. Se£l. 7. 

This 
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This Statute however, not extending 
to the King or his Tenants in Capite^ 
left them as they ftood at Common 
Law, (k) until the Statute de Pneroga- 
tiva Regis, i'] Ed. 2. cap. 6. viz, Nul~ 
lus qui de Rege tenet in Capite per fer- 
vitium militare potefi alienare Mojo- 
rem Partem t err arum fuarum ita quod 
rejiduum non fuficiat ad faciendum 
Servitium fuum fine Licentia Regisy 
fed hoc non confuevit intelligi de mem- 
bris ^ particulis (1) ear0tdem terra- 
rum. Stanford underftands this Re- 
ftraint of Alienation of the greater 
Part without Licence, as a Conceflion, 
that fuch Tenant might alien the lefe 
(m) J and yet it doth not appear 
that Alienations, even of Part with- 


(k) Vid. F.N. B. 175. A. 211. 1. 235. A. Lit. Sea. 
140. I inf. 43. b. 99. a. 133. b. 2 Inf. 67. a. 

(1) T^is Declaration feems very extraordinary, inaf- 
much as it doth not appear, that the King's Tenants 
could, more tliaii other Tenants at Common Law, alien 
to hold of their Lord without his Licence : And inafmuch 
as it was a Doubt from the Time of Henry IIL to 
this Time, and for many Years after, whether fuch Te- 
nants could, as the Tenants of common Perfons, alim 
any Part to hold of themfelves. Vid. Sup. 159. m. 

(m) Stanf. de Pnerog. Reg. 30. a. 

M out 
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out Licence, were ever pradifed Sy* 
the Kings Tenants in CapitCy after this 
Statute : The Reafon poffibly might 
be, that as enough was, even by this 
Statute of Prerogative, to be kept in 
all Events to anfwer theServices, which 
were the Tenant's Equivalent for the 
Whole, nothing lefs than the Whole was 
thought fuiEcient to anfwer them (n). 

But tho' the Statute iluia Emptare^ 
T'errarum did not fet the King*s 
Tenants in Capite at Liberty to alien 
without Licence, yet it impowered 
every one, who held of the King as 
of an Honor, Barony, Manor, or 
Seigniory, and not in Capite, to alien 
without Licence ; and the Reafon 
why the King was bound in the one 
Cafe and not in the other, feems 
to have been, that it is declared by 
Magna Chart a. Cap. 31. that -5*/ quis 


(n) And therefore if a Tenant of the King, even af- 
ter this Statute, aliened any Part of the Land without 
his liicen(;e, the King might diftrain in that Part £br the 
wtiolc Rent or Service. Stanf. de Prarog. Regis 30. a. 


tenuent 
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tenuerit de aliqua Efchaeta ficut de 

Honore Wallingford Et de alHs 

Efchaetis quafunt in manu noftra ^ 
JtnfBaionix (o) non faciei nobis aliud 
fervitium quam faceret Baroni, fi 
Baronia effet in manu Baronis, &' nos 
eodem modo earn tenebimus quo Baro 
earn ienuit — —So that the King was 
not, ftridly fpeaking, bound by the 
Statute ^ia Emptores Terr arum \ 
but by this Chapter oi Magna Charta^ 
in which he declares that he would 
hold a Barony^ as the Baron held if, 
and is therefore bound, becaufe the 
Baron was or would have been bound by 
the Statute ^ia Eniptores Terrarum : 
And becaufe Seifures were made, not* 

(o) {. e. Baronies, Manors or Seigniories. 2 Jnf, 64. 
for Manors were anciently called fiaromes, as appears 
from Sir H. Spelman (Gleffl ad Verb, Minerium) wtro 
fays, that Manerium eft Feodum nobile^ petrtim VafalKs 
concejfum, partim Domino in ufum Famtlia fute cum 
'Jurijdi3iont in vafattos ob cmctffa fra&a refirvatum^ 
Mum verofndum Dominium appellatur, oliat Baronioy utidt 
Curia qiiee huic praeft yurijdiffimi bodie Curia Baronis 
nomen retinet And the fame Author (ad Feriumi 

Baronia) fitys, that Baronia dicitur ^namhji pro Manerio 
quandoqi pro Mantrii territorh, 

M 2 . withftanding 
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withftanding this Chapter of Magna 
Charta, for Alienations and Furchafes 
of Lands fo holden without Licence j 
it is declared by the Statute i Ed, III. 
Cap* 13. that no man fhould from 
thenceforth be grieved by any fuch 
Purchafe (p). 

Upon this Conftrudion of the Sta- 
tutes ^ia Emptor es Terrarum & de 
Prarogativa Regis, the King's Con- 
fent being neceffary to every Aliena- 
tion of his Tenants in Capite, it 
was for fome Years a Queftion, Whe- 
ther, if fuch Tenant aliened with- 
out Licence, the Land ib aliened 
was not forfeited y or whether the 
King Ihould only feife it by Way of 
Difirefs, until a Fjne fhould be paid 
for the Contempt (q) ; but this Quef- 
tion was fettled by the Statute i Edw. 
III. Cap, 12. by which it is enaded, 
that the King fhould not hold Lands 
fb aliened, as ' forfeit \ but that from 

(p) Vid. F.N. B. 175. A. Bro. Tit. Alienation, 33, 34. 
(q) 2 Inf. 66. I Ink 43. b. Bntton> Cap. 18./0. 29. a. 

thence- 
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thenceforth a reafonable Fine (hould 
be taken. But it remained much 
longer a Queftion, Whether the 
King's Tenants might have aliened 
any Part of their Lands to hold of 
tbemfehes, as the Tenants of Com- 
mon Lords might, before the Statute 
^ia Emptor es Terrarunt ; but fuch 
Alienations made by Tenants, which 
held of Hen. IIL or of other Kings 
before him, were at length made 
good by the Statute 34 Edw. IIL 
Cap. i$.faving to the King his Pre- 
'rogative (r) of the Time of his Grand- 
father ^ Father^ and of his own Time. . 

(r) Stanford and the Lord Coke^ both of them, (uppofe 
that this Prerogative was to have a Fine only for fuch Ali- 
enation. Statrfl de Prarog. Reg, ag. b. 30. a. 2 Inf. 65, 
^^tuere F. N. B. 235. c. But this could not be the Pre- 
rogative to the Time of Edw, IIL becaufe Fines for Alie- 
nation were tbtnfirjl (by the abovementioned Stat, i Eiiu. 
III. Cap. 12.) to be taken inftead of the Lands which had, 
till that time, been claimed as forfeit: But, as by that 
Statute Fines were tc be accepted upon all Alienations of 
the King's Tenants without Licence, it might be thought, 
that Subinfeudations^ i, e. Alienations by the King's Te- 
nants to hold of themfelves, were within the Equity of that 
Law, and that Fines ought therefore upon fuch Alienations 
to have been accepted from that Time, whatfoevcr Right 
or Claim the King might formerly have had to the Lands 
themfelves. 

M 3 What- 
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Whatfoever xh& Prerogative was in this 
Particular, it is clear that Fines for 
Alienation were now (f) efFedhially 
Eftablifhed ; and that they were con- 
ftantly paid until the Statute 1 2 Car. 2. 
Cap. 24, which aboliflied them toge- 
ther with many other Burthens of 
Tenure* 

2. As a Tenant could not alien his 
Fee 6x Tenure J without the Confent of 
his Lord, fo neither could he, by the 


( f ) The Lord Coke infers from this Statute 34 Ed. IIL 
that the King's Prerogative, to have a Fine for Alienation, 
began in the Rejgn of Hen. IIL (2 Inf. 65, 501. i Inf. 
43O ; t>ut that Statute, faving the Prerogative only from 
itit Time of Hen. IIL exclufive, cannot be underftood to 
give, or even to fuppofe fuch Fines in the Time of Hen. 
ill. Sir Hen. Spelman therefore fays, that Fines for Alie- 
nation were not found among us before Edw. L his Time ; 
and that they were not eflrabliflied by any Law until I Edw. 
III. Spelm* Treat, of Feuds 34. And yet no Body can fay, 
that the King did not, as no doubt he might, from the 
very Original of Tenures accept previous Fines for his 
Licence or confenc to alien, and Fines even fubfequent 
to Alienation, where he was pleafed fo to do; though 
it cannot be made out that he was bound to do it, be- 
fore the Stat. I Edw» IIL and therefore we may date 
the Original of the known Fines for Alienation from 
this Statute, and negledt the reft as occafional Tranfac- 
tions only. 

Feudal 
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feudal (t) or Common Law, alien 2iFee^ 
that was not of his own Acquiiition or 
Purchafe, that is to fay, a Fee that was 
not originally conferred upon him, but 
that came to him by Difcent, even with 
the Conferit of the Lord, without thd 
Confent of the Heir (u), ^i proxi^ 
tnm ^rat in Succejftone collaterali (x) ; 
for tho' the Law trufted an Anceftor 
with the Intereft of his own immediate 
Pefdendants (y) ; yet he could not pre- 
judice 

(t) 4litnatl6 feudi paterni nen' wkt itiam DomifU 
Voluntatis niji agnatis confentientibus^ adquos Beneficium 
qUandoq\ Jit reverfurum. Feud.. Lib. 2. Tit. 39. " ' ■' 
Stry. Exam. jur. feud. Cap. 2, Q^ ig^. & Cap. 19. Q^s&w 
Crag, dejur. feud. 346. 348. 

(u) Ntji ubi Haredes ttnentur ad Warrantlarh^ fa^s 
Bra6t. LiU 5. Cap. lo. Se£t. 4. Vid. | Inf. 94. b. Somn. 
Treat, of Gav. 39. 

(x) Crag, dejur. feud. 346. 

(y) The Law poUibly prefuming, as the Lord Coke 
fuppofes in a Cafe of the like Nature, thai no Man 
would unhatufally prefer a Stranger to the Heir of Kis 
own Blood; (1 Inf. 373.) but Crag, gives ariother Reafon, 
•i;/z, that Defcendentium^ ft pattr alienaverit^ nulla ha- 
bebatur ratioy quia ob Patris faSlum indigni reputaban" 
iury and that therefore potejias confentiendi ad proximum Ag'* 
natum a Latere devolvehatur. (Crag, de jur. feud. 346.) 
This feems to be the better Reafon, becaufe according to 
the Book of Feuds, Si vafallus culpam committaty propter 
quamfeudum amittere debeaty neque Filiuf neque ej^s Defceu'* 
denies ad id feudum revocabuntur^ fed Jgnati Vid> 

M 4 ^*"*^- 
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judice the next Collateral, who having 
a diftind, thoV remote Intereft in the 
feudal Donation, could not be de- 
prived of it, but by an K&. of his 
own. This manifeftly hints the Foun- 
dation, and partly fuggefts the Rea- 
fon of Collateral Warranty^ tho* it is 
not to be conceived, nor is it within 
ICiy prefent Defign to enquire, how 
it came to pafs, that the Concurrence 
Of fimple Confent of the next Colla- 
tetal, which was at Law requifite to 
defeat his own Hopes of Succeflion 
only, fhould fwell up to our Notions 
of Collateral Warranty^ and be ad- 
vanced into a mean to defeat even 
Eftates, to which fuch Collateral 
could have no poflible Hopes of fuc- 
ceeding (z). 

3, As a Tenant could not alien, 
fo neither could he fubjed the Te- 


Feud. Lib. 2. Tit. 26. 31. 98. and Zafius in ufus feud. 
Cap. 10. Fo. 100, 101, 102. 
(z) Vid. Lit. Sedt. 709. i Inf. 373. a. 


nancy 
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nancy or Fee to his Debts (a) ; for if 
he might, the feudal Reftreint of 
Alienation might have been eafily 
fruftrated. It was upon this Ground, 
that Lands were not, at the Common 
Law, liable to any Execution for the 
Pebts of the Tenant (b), until the 


(a) Although upon ftri<!% feudal Principles, no Part .of 
SI Feud or Fee was liable to the Debts of the Feudatary j 
yet it muft be confefled, that the feudal Text admits, that 
anciently, NeceJJitaie fuadente^ poterat Vafallm Domino infcio 
vel invito feudi partem (mediam feud. Lib. i. Tit. 3.) ven^ 
dere^ retenta videlicet alia parte. Feud. Lib. 2. Tit. 9. 
Zafius in ufus feud. 68, 69. But this Practice was pro- 
hibited by a Conftitution of Lotharius. Feud. Lib* 2. 7?^ 
52. ■■■ It appears by the Cuftumier of Normandy^ that 
a Man could not fell or engage his Fief^ without the Con- 
sent of the Lord ; but that it was notwithftanding ufual 
to fell or engage Part ; viz. auUun ne peut vender ne engager j 

fe neji du Confentment au Seigneur^ la terre que tient de luy 
par hommage ; Non pour tant aulcuns ont accoujlume a vendre 
eu engager le tiers ou moinSy pour tant que il remain de FieK 
tant que les droi^ures &f lesfaifances des- Seigneurs & dignitez 
puiffent eft re faiSfes & payees aux Seigneurs, Grand Cuf- 
tum. de Norm. Cap. 29. Fo. 49. 

(b) /• e. Other than fuch as were due to the Lord upon 
Account of the Tenancy or Fee itfelf. All Lands being 
anciently, and in the King's Cafe even to this Day, clearly 
liable to all fuch Debts j obferving only the Reftraint of 
Magna Charta Cap. 8. viz. Nos vel Ballivi noftri nonfei^^ 
Jiemus terram aliquam vel redditum pro Debito altquo quamdiu 

Catalla debitor is prafentia (upon the Spot) fufficiunt ad 
dibitum redd^ndum^ ^ ipfe debitor paratus fit indejatisfacere* 

Statute 
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Statute ^^/w. 2. Cap, 18. fubjefteda 
Moiety (c), leaving the other Moiety to 
fupport and enable the Tenant to do 
the Services of the 'Tenure. This was 
the firft Statute that any way fubjeded 
JLands to Execution ; but fevcral other 
Statutes, as the Statutes 13 Edw, I, 
de Mercatoribus^ 27 Edw. III. Cap, 
9. 23 Hen. VIII. Cap. 6, were af*. 
terwards made, by which Lands were 
fubjeded, in a fpecial Manner, to the 
particular Liens created by thofe Star, 
tutes. 

4. As Tenants could not, by the 
Feudal or Common Law, alien their 
Tenancies without the Licence or Con- 
fent of the Lord ; fo neither could the 
Lord himfelf alien his Seigniory (d), 
that is to fay, transfer the Fealty and 
Services of his Tenants without their 
Confent (e). Hence fprung the Doc- 
trine 

(c) Vid. 2 Inf. 394. 

(d) Vid. Sup. p. 30. 

(e) Vtdendumfi Domtnui attornare pqffit alicu't HoTAagtum 
isfjirvitiumteneniis/ui contra voluntdtemipftus Teneritis: Et 
videtur quod notiy i^ tiuixime Homagiumy quia tale fequeretur 
intmviniens quodpojftt eum/uijugar* Capitali Inimieofuoy (^ 

per 
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trine of Attornment^ which was part- 
ly avoided by the prefent Method of 
Conveying to Ufes (f ), and is now, by 
a late Statute for "Amendment of the 
Law, quite abolifhed (g). 

5. It was like wife, as is before ob- 
ferved (h), altogether as much againft 
the Nature of a Feud, that the Feu- 
datary fhould difpofe of it by Willy 
as that he fhould otherwife alien it. 
Upon this Ground it was, that though 
Lands were devifeable until the Con^ 
queft (i), or rather until the Eftablifli- 
ment of ^Tenure ; yet then, or foon 
after (k), the Power of difpofing by 

Will 


per quod Uneretur Sacramentum fideUtatls facere eij qui eum , 
damnificau intendere t Eft £ff alia caufa quare boma" 

gium (ffferuitium attornare mn fofftt^ ut Ji velithomagium 
attornare tali^ qui nihil babeat in Bonisj undi pojjk warrant 
tixarej de/endere^ ^ excambium facere* Brad* Lib. 2. 
Cap. 35. Se<a. 13. I Inf. 309. a. 

(f) Devifed after the Statute 27 H. 8. Cap. 10. 

(g) See the Stat 4 Anmt^ Cap. 16. Se£i. 9. 


(h) Vid. Sup, p. 31. 
(i) Vid. Somn. Treat, of 
of Feuds 22. 


i) Vid. Somn. Treat, of Gav. 84. 89* Spelra. Treat. 


(kj After the Coming of the Normans a feudal 

Tenant, or Tenant by Knight-Service (as we call him) 
could not devife his Land by Will before the Statute 

Z2H. 
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TFill gQXiCX2X\Y vaniflied (1), except of 
Socage Lands and Tenements in fome 
Cities and Burroughs (m), where it was 
retained (n), or rather indulged ; it 
being of little Confequence into what 
Hands fuch Tenures fell. And thus 
far it is true, that Nullum Tejlamentum 
npudnos manjit pro. Lege (o), until the 


^2 i/. 8. though it were with Licence of the Lord, or of 
the King himfelf. Spelm. Treat, of Feuds^ 21—25. The 
Lord Hale indeed, (Hift. of the Com. Law 222.) fup« 
pofes, that the Anceftor might, by Wtllj difpoTe as well 
Lands as Goods, till the Time of Hen. IL but this feems 
to be contradided by GlanvH^ who wrote about that Time. 
Vid. Glanv* Lib, 7. Cap. i. p. 45. 

(1) As being contrary to the Nature of Tenures; for 
the Reftraint of difpofmg by Will was not meerly cau- 
tionary (as fome have thought) left a Man (hould do that 
in Eirtremisy that he would not have done in his Health, 
or with his Senfes about him ; but it was ftri£Uy Feudal: 
And the legal Apprehenfion, or Prefumption of infirmity, 
feems to have been rather a Reafon for continuing this 
Reftraint fo long after the Stat, ^ia Emp. Terr, by 
which the Reftraint of Alienation was taken away, than 
the Ground or Reafon of the Reftraint itfelf. 

(m) At Common Law Lands were not devifeable : But 
by Cuftom in ancient Cities and Burroughs, Socage Lands 
and Tenements were devifeable. Lit. Se£I. 167. 6 Rep. 
16, 17. Spelm. Treat, of Feuds 25. 

(n) Vid. Somn. l^reat. of Gav. 89, 90* Bacon Hift. 
of the.Eng. Gov. 203. 

(o) Vid. Spelm. Gloff ad Verb. Gaveletum. 

Statutes 
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Statutes 32 ^ 34 Hen, VIII. gave a 
Teftamentary Power over Lands, fub- 
jeA only to the Reftridions and Con- 
ditions of thofe Statutes, But though 
Lands were not, as is fuggefted, de- 
vifeable'from the.Time of the Gonquefi 
until the Time of Henry VIIL yet 
upon a Diftindion ftarted, foon after 
the Statute ^ia Emptores Terrarum^ 
between the Land 2x16, the Ufe or Pro- 
fits of the Land, Feoffments to Ufes were 
invented ; by Means whereof a Man 
might, before the Statute 27 H. VIIL 
Cap. 10, by ^/V/difpofe of the Prch- 
Jits^ though he could not difpofe of 
the Land itfelf. 

How far the Reader is fatisfied con- 
cerning the Nature of Tenure^ is not 
to be guefled ; and therefore it may 
not be impertinent to (hew, that the 
feeming Hardfhips in our Rules or 
Laws of Difcent, as the Preference of 
the eldeft Son, and of Males, the Ex- 
clufion of the Father and of the half 
Blood, are likewife Feudal, and that 

they 
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they are to be accounted for only as 
fuch. 

I. As to the Preference of the eldeft 
Son, it is to be remembered, that 
though all Feuds might, as above 
(p), originally fall among all the 
Sons ; yet that Courfe of SucceiHon 
was varied (before any Syjiem of 
Feuds was written or digefted) in 
Confequence of a Conftitution of the 
Emperor Frederick^ s'yl* Ducatus, 
Marchia^ Comitatus de catero non di" 
vidatur (q) ; upon which Feuds in 
general were divided into Feuda di- 
vidua & individua j of the latter 
Sort amongft us, as well as the Nor- 
mans (r), were the Honorary and Mili-- 


(p) Vid. Sup. p. 3i« Spelm. Treat, of Feuds^ 12. 43. 

(q) Vid, Sup. p. 31, 32. 

(r) Tout heritage eft partable oa non partable : Len 
di£t que I'heritage neft pas partable en quoy aulcune partie 
ne peut eftre foufFerte entre les frercs par ic Couftume de 
pays, ficome le Fief de Haubert, Les Contes & les Baro- 
nies, & les Sergenteries, en quoy la Garde appartient aux 
Seigneurs tant que les Heires ibient en Aage. L'heritage 
eft appelle partable en quoy le Seigneur ne peut reclamer 
aulcune garde. Sicome font vavanoureries, '& tout aultre 
tenement villain, it, le Bordagc & la Bporgage. GroHd 
Cuftum. dt Norm, Cap, 26. Fe, 41. b» 


tary 
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tary Fees or Tenures^ to which the 
eldeft Son, becaufe he was fooneft 
able to do the Duties of the Fee or 
"Tenure^ was in the Order of Succef- 
iion Jingly preferred. But to all o-^ 
ther Feuds, as being divtfible^ all the 
Sons might equally facceed ( f ) : 
And as for the total Difcent even of 
Honorary and Military Fees^ whether 
it obtained in England^ before the 
above-mentioned Confiitutiotiy or af- 
terwards (t), as a thing agreeable to 

the 


(f) Cum quis Hareditatem habens moriatur* 


plures reliquerit film difiinguitur utrum ilU fuerit 

Mile$^five per feodum militare tenens^ aut Liber Sofemannus : 
^ia fi miles fuerit vel per militiam tenenSy tunc fecundum jus 
Regni Anglia primogenitus filius patri fuccedit in totum. Ita 
quod nullus fratrum fuorum partem inde de jure petere poteji. 
Si ver^ fuerit Liber Sokemannus^ tunc quidem dividetur harg-- 
ditas inter omnes fiUos^ quotquot funt^ per partes aqualesy Ji 
fuerit Socagium ^ id antiquitus divifum. Glanv. Lib, 7. 
Cap. 3. p. 49. a. 

(t) Mr. Somner fuppofes, that no one can doubt, that 
the Difcent of Knight^Service Land to the eldeft Son alone 
was lefs ancient than the Conquejl. (Fid. Somn, Treat, of 
Gov. 82. 89.) Whereas this was a Conftitution of Frede- 
rick I. who was not chofen Emperor until the Year 1152, 
or (as Mat. Wejlm. fays) X 155, which was about the Time 
of our Henry ft. in whofe Time the Lord Hale fays the 
total Difcent firft prevailed in England \ (vid. Hale Hiji. 
rf tbi Common Law 22 1^ Jt22, 226j ^c.) and if fo, it 
♦ is 
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the Defign and Nature of Feuds, or 
whether it obtained with us in Imita- 
tion of other Countries, or by Vir- 
tue of an exprefs Law of our own 
(u), is not worth our Inquiry ; fince 
it is certain, that it was thought con- 
venient to preferve the Fee^ and the 
Services of the Fee intire, as the 
beft Means to maintain the miUtary 
Force of the itingdom upon a regu- 
lar and eftabliflied Foot (x) ; and that 
it did therefore every where prevail, 
and was every where inviolably ob- 
ferved (y) : But Socage Tenures not 
being of the fame Importance, as 


is not impoflible that this Conftitution fhould, in fome 
Degree, hint or forward it ; for though this, or any other 
imperial Conftitution, could not as fuch afFe£t us ; yet 
the Ground or Reafon of it being Feudal might prevail, 
as fuch. 

(u) No Notice or Hint of any fuch'Law is to be found, 
fave only that die Author of the Mirror fays, that among 
the Conftitutions of our old Kings, ordain fuit que Fee de 
Chivaler dev'iendroit al eigne fits per Stiecejpen de Heritage (i 
que Socage Fee fuit portable peretiUr les males Infants^ Vid. 
Mir. des Juft. Liv. i. Cap. ^;' Sed. 3. 

(x) Vid. Somn. Treat. ofGar. 82. i Inf. 14. a. Hale 
Hift. of the Com. Law 223. 

(y) Even in Kent. Hale Hift. of the Pommoa Law> 
425. 

the 


Law of Tenitris* 177 

the Honorary and military 'Tenures^ 
were, as Feuda dividua^ left to de- 
fcend, according to the old Ufages and 
Cuftoms of the feveral Parts of the 
Kingdom where they lay (z). Info- 
much that it was fome Time after the 
total .Difcent had, as above, pre- 
vailed, that Socage, in Imitation of 
the more Honourable Tenures^ be- 
gan generally (except in Kent and 
fbme particular Feuds and Places, 
fays the Lord Hale (a), which ad- 
hered to their Old Ufages and Cu- 
ftoms) to defcend to the eldeft Son 5 
but where the total Difcent was not 
admitted, the old cuftomary Difcent 
remained, and miffl: ftill anfwer for 
the particular local Difcents (b) re- 
maining at this Day. 

2. As to the Preference of ikf^/f-f, it 
muft be remembered, that Females 


(z) Somn. Treat, of Gav. 82, 90. . 

fa) Vid. Hale Hift. of the Com. Law 119, 120, 15-3, 
I54i 226, 228. ■ 

(b) As of Lands of the Nature of Borough Englijhy Ga- 
velkind and the like. Hd. Lit. Seif. 165, 210, 211. 

N . could 


\ 
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could not by the Feudal Law fucceed 
to a proper Feud ; becaufe they were 
unequal ' to the Duties or Services, 
. for the fake of which it was chiefly 
created (c).. And . if 'it be farther 
obferved, that" it is ev paSio^ or by 
• the Cufiom of particular Countries, 
. that they are even- at this Day admit- 
- ted to fucceed to any (d) ; it can- 
.. not feem ftrange, that the feudal Pre- 
ference given to Males (e) fhould 
prevail with us : Becaufe as Feud^ Fee^ 
and Tenure, arc Synonimies, and im- 
port but one and the fameToKcy, fuch 
Preference is plainly ^reeable to the 

(c) Vid. Sup. p. 28. 

(d) ProUs fceminei fexus, vel ex faemineo fexu defcendens, 
" ad fuccejjknem afpirare non poteft, niji ejus Condttionis Jit 

feudunty vel ex pa£to acqutjitum. Vid. Feud. Lib. 2. Tit. 
a. Sedt, z. lit. n. 30. 50.. 104. Stfy. Exam, jur. 
Feud. Cap. 4. Q^ 9. Famininum Feudum eji, qmd vel 
a Foemina defcendit, vel in quod Faemina fuccedunty quod 
cum a propria feudi Natura abhorreat— ^-aliunde ex pa£fi^, 
aut a morihus Regionum,Jive Provinciarum introduilum e/f. 
Crag, de jur. Feud. 52, 236, 13^7. . 

(e) Vid. Feud. Lib. 1. Tit. 6. & Lib. 2. Tit. ll, 17. 
' Hanneton. de jure Feud. Lib. 7,^ Cap. 9. Stry. 'Exam. 

jar. Ji-eud. Cap. 4. Q^ 12. Crag, de jur. Feud. 53. 

5 Nature 
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Nature of Tenures^ and highly reafon^ 
able (f). 

3. As to the Exclufion of.the Father 
from any poffibility of fucceeding to 
the Son's Inheritance, as fuch, it is cer- 
tain, that the Father cannot fucceed 
to the Son; becaufe it is againft the 
feudal Rules and Gourfe of Sue- 
ccflion (g), which did not obtain a- 


(f ) Vid. LL. H. I, Cap. 70. Stat, de Praerog. Regis 
Cap. 16. Glanv. Lib. 7. Cap. 3, p. 50, a« Somn. Treat, 
of Gav. f. 8. 

(g) SucceJJionis feudi talis eft Natura quad afctndenUs 
non fucceduttty verbs gratia^ Pater filio. Feud. Lib. 2. Tit. 
50, 84. "Ravenna in Confuetud. Feud. Tit. 50. Upon 
which the Maxim in our Law, ^e Enheritance poet lineaU 
ment difctnder^ mes nemy afcender^ (Lit. Se&. 3.) may be 
fuppofed to be grounded. 

In this Rcfpefb the Alodial and Feudal Property differed 

. (Vid* Hannetoru de jure feud. Lib, 2. Cap. 5. p. 164) It 
appears /«/.' Leg. Salicas^ Tit. 62. D'Alode^ ^ Int. L^g. 
Ripuariorum Tit. 56. De Alodihus^ that Si quis mortuus 

fuerit tf Jilios non dimi/eritj ft pater aut mater fuperfuerint^ 
ipji in Harediiatem fuccedant y (Vid. Linden. Collet. Leg* 
Antiq.) And,' as this feemed Highly reafonable, the feudal 

•Courfe of Succeifiop was in Norfnandy varied in Favour of 
the Father ; viz. Silnya aulcun desfreres ne de Uur Enfants 

S^^TJfJg^. revient au pere de qua les frieres yijjirent. Et Jtl 
.eft mort il reviendrq a fes freres que font oncles a celuy di 
qui il Efchat, Etfd nya aulcun des oncles m de leurs En^ 
jants il reviendra a Idel. Grancl. Cuftum. de Norm. Cap. 
25. fo. 40^ a.- -And there is* a Law of our Henry I. 

^o fhc feme EfFe£l> viz. Siquis fine Liberis deceffirit^ 

[\ N 2 ^""^'^ 
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4gainfk Reafon ; for if the Feud was 
really what the Feudifts called anti-- 
quum out Paternum (h), the Father 
could not fucceed to it, becaufe it 
mujft have pafTed him, before it could 
poilibly have come to the Son (i). 
And if a Feud was newly and ori- 
ginally given to, or conferred upon 
the Son ut feudum Antiquum^ fuch 
Feud did in all Refpedls defcend, as 
if it had been really an ancient ox pa-- 
ternal Feud (k) ; which muft, as is 

Pater gut mater ejus in Haredttdtemfuccedant^ fcTr. (Vid. 
LL. H. I. Cap. 70.) But I do not find that this Law» 
which, though agreeable to the Cuftumar/ of Normandy 
ivas fo contrary to the feudal Rules of Succeflion) was ever 
obferved. Fid. I Inf. 11, a. Hale Hijt. rftbe Cm. Law 

2a6, 227. 

(h) Vid, Sup. p. 25. 

(i) Si Feudum de cujus Succeffione agitur Paternum vet 
Antiquum Jit^ Patremfilio vel Avum Nepfiti^ li fie deinceps 
fuccedere tmpojjihik efty cum feudum paternum vel antiquum 
a Patre vel Am in Filium vel Nep^tem^ &r fie deinceps^ 
defluat. Hanneton. de jure Feud. p. 164. Stry. Exam. 
jur. Feud. Cap. 16. Q^ 2} 3, 4. Zafius in ufus Feud. 
Cap. 8. fa 46. 

(k) Moribus receptum efi^ quod feudum novum^ antiqui 
feudijure concedi pojit^ V Antiqui rfaturam affunut. Za- 
fius in ufus Feud. Cap. 12. fb. 124. e atenus ■■ ■ 
tit iUud feudum novum juris antiqui babeatur^ id eji ut eadem 
Privilegia habeat^ £^ eofdem affe^us quos antiquum. Crag, 
de jur« Feud,. 55. 
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iaid befofe, have pafted the Father, 
before it could haVe come to 'the Son, 
and upoa this Notiofi the Father was 
in this Cafe excluded. On the other 
Hand, if the Feud was what the Feu- 
diiks tsXX Novum (1), that is to fay, 
newly conferred ujpbn, or (as we 
lay) purchafed by the Son, and riot 
granted to him ut- Fetidum antiquum'^ 
it Could CMily defeend tcf his Children; 
(m) arid if he had no Children, it 
could not mount to the Father, br /«- 
cline to any Collateral, but flibuld 
return to the Lord (n)* Arid' thus 
the Father was totally excluded. Thus 
ilood the Feudal Law, becaufe who- 
jfoever would fucceed to a Feud muft 


(I) Vid. Sup. p. 25. 

(m) Nomen baredis in prima invejiiiura exprtffitm tantum 
ad Defcendentes ex Ctrport vafalli primi extendiOt r In 

jure Defcendentes iantu>nmodafucadunt in Ftudo htvot Crag, 
de jur. Feud. 50, 52. Stry. Exam. jur. Feud. Cap. 16. Q. 

4.S. „. 

(n) Sm autem nevum fueritf vafalUy qui ipfum recepitf 
Jme liberis MafcuHt dtcedente^ neque ejujdem Patriy avo^ pro- 
<w«, Gf yJf deinceps uUeriort afcendentty nee ejujdem Agnatis 
drfertur : Sedftatim ad Dominum ipjum rt^redtetur. Han- 
neton. de jur. Feud. Lib. 2. Cap. 5. q. 164. Zaflus ii^ 
ufus Feud. Cap. 8. fo. 46. 

N 3 have 
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We mtitlcd hhnfelf to the; $y<:cMIJr 
©n in a regular Courfe of , iPifcent 
from, the firft Eeudatary (©),; or Pui>. 
chafer; and this Wasj no ddohtj the 
Groiund of that old and xxxxt, Maxim 
(as; the l>ord Go^f^ calls it) (p). jnjbiiy 
Law, that none , fllall inherit '. any 
Lands as Heir, but; only the. Blood 
of the firft Purchafer* But-itlniay be 
objeAed, th^t jihis Maxim^ 46d the 
Glofles or jReafoning upon iti. will not 
hold:v(^ith us at' this Pay, be^^nfe it 
is (iiQw at Ifcaft) fuf^cient by our 
Law, that tjie Perfbn, Who claims a 
■JFee by Dtfcenty make it appear that 
he is Heir to him 'ut^ho was hft aBu- 
allyfeifedi^(\)'y 4nd that it is. there- 
fore" ftrange (r), that the Father, who 

is 


(o) Simper tnimfeitdumJIipUem re^icit, quod null'i niji ex 
japiit Juutdant. CVag. de jur. Feud. 55. fup. i8. 

(p) I Inf. 12. a. . 

(q) But tKis Rule does not extend to Eftates Tail, Dig- 
nities, or Crown Lands. Vid. i Inf. 11. b. 15. a. I, 
3 Reb. 41, 42. 

(r) Mirum tulvis wderlpoffit, cum Pater Patruouno gra- 
liujit filh proptor^ tamen iiti (fiilf jtngH) prbhihint patrem a 
fili't fucceujone^ Patruumq\ drfunHi Patrts frclrem ei pra- 
feritntf ^uodji is Patruus/mt Liieris decejferitf ei in omni- 
bus 
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is ftext in Blood, flibuld not be Heir 
to his Son, and next in Succefllon y 
but that the Uncle or father's Bro- 
ther fliould be preferred .to him ; 'and 
yet that, in Cafe the Uncle died 
without Iffue, the Father fhould he. 
admitted, as Brother to the Unck\- 
to fucceed to the Son's Inherit- 
ance (f). 

. To this it may be anfwered, that- 
the feeming Hardfhip or Abfurdity,. 
arifes from a Mifappreherifion of thi&i 
Rule, confidering it as a fubftantive. 
Rule of Difcent ; whereas it is hot- 
properly a Rule of Difcent ; but of 
Evidence, and is not therefore Sub- 
ftantive, but relative to the old feur-. 
dal Courfe . of Succeflion, and calr:. 
culated to make that good as far as 
poflible ; for it becoming in many 
Cafes impoflible, by Length of Time.- 

bttf fuccedet (jus fratery qui d^unRi trat pater., Hficfottr- 
ad hareditatem i£ fuccejfionem filii pervenire poterity fed nen 
utpateTyfed utfrater patrui, (stc. Crag, de jur. Feud. iXL. 
(f ) Vid. Lit. bea. 3. * ^ 

N 4 and 
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and a long Courfe of Difcents, to de-' 
duce a Title from the firft Feudatary 
or Purchafer, Proof of being Heir 
to the laft Was neceflarily allowed 
as the beft Proof that could be ex- 
peded of Title from the firft. Hence 
therefore it is, that the Father, though 
he ftands upon the old Foot as to the 
Son himfelf, yet, as he may, within- 
the feudal Rules of Succeflion, fuc- 
ceed to the Uncle as his Brother, may, 
as Heir to his Brpther (t), make Ti- 
tle even to the Son's Inheritance pafr- 
fing through him 5 our Law, for' the 
Reafon aJDpye-mentioned^ looking no 
farther Back than to the Uncle, who 
was the Perfcm laft aAualJy feifed. 
And it is obfervable, that the Caption 
with which this Rule was admitted, 
fhews' evidently, that it was not inno- 
vating or tpeaat to vary the old 
Courfe or Rules of Difcent, but that 
i^ was devifed meerW to fubftitute a 

' (t) For the Brother or Sifter cupi fetjincm fuam ifLtinue^ 
runt^jHpiiemfaciunt^ (^V. FUu Lil). 6. Cap. 2. Se6l'. 2. 

jreafoji- 
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Tcafonable in the ftead of an impoffi-- 
ble Proof ; for the Perfon who Would,.^ 
withm the Senfe and Intent of. this* 
Rule, intitle himfelf to a Fee by Di-r 
/cent, muft be Heir of the *^bole 
Blood to him who was laft feifed (u), 
^id as fuch, pf the Blood of the 
firft Piirchafer/ It is upon this 
Orouad therefore, that Foffejjio fra- 
trh facit fororem ejfe Haredem, and" 
that the ia/f Blood is excluded (x). 
And thus the Exclufipn of the ia/f 
Blood, which - hath * been thought 
ftrahge (y), is to be accounted for, 
as a thing grounded upon tolerable 
Reafon. 

A Fee Tail^ s^ diftinguifhed from 
^ Fee Simple, is a Fee limited and re- 

(u) Vid. Lit. Sea. 6, 7, 9. I Inf. 15. 

(x) Contrary to thjf Cuftom of Normandy and to the 
Laws of Scotland. Vid. Cij/lum,de ^orm. Cap. 25. fo. 41. b.- 
ifalt Hill, of the Cont' Lffui 219. Crag, dijur.feud. 244. 

(y) JkSrurit quedab Jnglis oifirvaturffyuts (um dttas con- 
jures fiaberety ex unaMuin^ e* altira flutes filies, ^foftmor- 
Umpatris hie filius harediifitem pattrnam Agneverii.^ defer- 
v'ttufque in haredem patri fuerctty poftecf fjf iffe nuriatur^ nen 
tamen eifuccedit, frater Confau^tfitietts in har.fditqtey pte enim 
fji ex totp fangmne ut illi lequuntur. Crag, de jur. Feud. 

'*?• n . , 

ftraincd 
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ftraiijcdi ta foniq particular Heirs ex- 
ckifive of xDthere (z), a& to the Heiis 
l^aie of the. Body of the Donee ^r, 
l^eudatujj, ex^lufive of Females and 
Collaterals ;-qr to the Heirs of, his. or 
her Bodyi exclufive of. Collaterals 
dniy. It wa? firft caviled a Fet Tftil^ 
from the French Woid.Taiikry Scm^^ 
dirt (a), uppn Account of the partr- 
c;ujar Limitation or Reftridion by 
isfhich the Heir general was often, and 
collateral or remote Heirs were al- 
ways cut off (b). But fuch Fecy that 
i§ to fay a Fee thus limited, was 
ait Common Law known by the Name 
of a Fee Conditional^ fo called from 
the Condition expreffed or implied 
m the Gift or Conftitution 'of the 
Fte^ that in Cafe the Donee died 


' (z) Danationum, alia abfoluia & larga, fjT aSaJfrt^a & 
tMtrhataificut certis haredibus^ quibufdam a Succe£mu ex~ 
tlufts. Flcta, Lib. 3* Cap. 3. Braifi. Lib. 2. Cap. 5. Seft. 
3. Brit. Cap. 34. p. 89. a. Lit. Sea. i8.' 

^^a) Vrd. I Inf. tS. b. & Skiftner Etymol. Ling. Angl. . 

(b) Feodum talliatum eji quod ita taUiatur., hoc tft ampU' 
tatur fcf refeinditur, ut ad nuUos tr'a»/eat hat edes niji a cor- 
farsy y<. Speltn. Gloff. ad Verb. Feodum. 

> . without 
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withi9jit fucb fiirticttlar Hfeiroj the 
)Land' or Fei ih6uM rM;^f^/ to the 
Dohor (c) . But notwithftandifig. fuch 
Limitatioa or Reftriiftion waisL agree- 
able tp :the Natujfe. of Feud^ ,(d:)v .and 
the CQEDditioni itfelf nd -otherr. than 
(whether exprefibd or ?not) Hwaa im- 
plied in ; eVery fuch Gift . {e) j : ^ yet 
pur Ajaceftore Wete, after -Hw: or 
IfTue, h»d, fuffeced at Comnwim Jbaw 
to alien ftch Fee: {i\ aiid to rdefeat 
the0onor as well as the Heih^vpon 


(c) It apjiear^ by the Preamble of the Statlitfe de'Ddnh^ 
that the JLimitation of a Fee Conditidnal Vkt Common llraw, 
was the fartie as that of a Fee Tail at this Dajr. 

(d) yusfeudal e * n on^olum talliis non adverfari fed 
maxime eUfavere conftat^ nonfolum quod nullas fosminas ad 

fuccejjumem admUttt Seamulhmagis quod ienorem Con-' 

cejjionh femper fervandum jubeatj hareditatemq; fecundum 
earn deferendam exprejfe jubeaty £^r. Crag, de jur. Feud. 
147. 

(e) Cqr Syl nuji ceo exprejfe per parohy uncore tantfuit 
imply en le done Et^ les paroU fueront 'expre£e en U 

fait de done^ uncore ne fuyt Conation en faity mes ferroit 
Condition en Ley. Dit per Wcfton Juftice, Plowd. Comi 
241. b. ^42. a. 

(f ) Juftice Brown reckons this one of many Torts per- 
mitted at Common Law without Redrefs ; and that this 
was tortious, he infers from the Statute de Bonis itfelf. 
Flowd. Cm. 247* 

a Sup- 
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a Supposition, that the Condition wai 
for this Purpofe iatiBiied or perform'd 
by the Donce*s having Iflue (g) : 
This Notion and thfc confequent 
Fradice, being manifeftiy contrary to 
the Foim and Intent of the Gift, was 
reformed by the Statute of Wefim, 
2, Cap, I. (commonly called die ^taL- 
taxe: de Donis) which required, that 
from thenceforth the Pf^ill and In- 
tent of f the Donor fkould be obferv- 
cd, and that a Fee fo given (hould 
in all Events go to the Iffue, and 
for want of Iffue, revert to the' Do- 
nor (hj : fo that, though Littleton 
fays, that a Fee Tail is by Force of this 
Statute ; for that, before, all Inheri- 
tances were Fees Simple, Abfolute or 


(g) Vid. I Inf. 19. a. Plowd. Cogj, 242»24S.b. 247 a. 

(b) Daminus Rex Statuit^ quod v^luntaf Donatoris,fecun- 
iumfonnam in Charta Donifui man^ejie expreffam, de ca- 
tero obfervetur, ita quod non habtant illi, qutbus Unemntum 
fic fuit datum fub Condithne, potejiatem alUnandi tenemen' 
iumftc datum, quo minus ad txitum illerum, quibut tenemta* 
turn fic futrit datum, remaneat po/i eorum obitum, vel ad Do- 
natorem vel ad ejus Haredem,fi exitus defidaty revertatur, 
Stat, de Weftm. 2. Cap. i. 2 Inf. 332. 

^ Condi" 
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Conditional (i) ; yet it is certain, that 
this Stajtute, did not create any new 
Fee'f dut re aut nomine ^ biit that it 
only fevered and diftinguifhed the 
Ximitation from the Condition j and 
reftored the Effed of each, that is 
to fay, the EiFed of the Limitation 
to the IfTue; and the reverfion, as the 
proper Effed of the Condition, to the 
Donor (k), according to the Plain 
Import and manifeft Intent of the 
Girt : And yet, as by Means of this 
Statute the Limitation was raifed 
above the Condition, the Fee might 
thenceforth be denominated from 
the Limitation, which as now efta- 
blifhed, was become the Subftance, 
as it was in Truth, before, the imme- 
diate End of :the Gift. 

II. Eftates for Life are either Con-' 
ventiontkl or Legal: Of the firft Sort 
are fuch Eftates,. as are in their Crea- 

(1) Lit. Sea. 13. 

(k) Vid. Plowd. Com. 242. >. 247. b. 248. tu 

tion 
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]^Ti ^ixprjfiy gi^rciji ix conferred for 
the Xd/t of the Tenaajit only : Of the 
^concl iSort are Tenancies in Tai/f 
t^fter PafiSility aflfite£xtm£iy Tenan- 
cies jni^tfic^r, and iby the Curtefy : 
whidharc psrtioukr Eftates, not crea- 
ted or limited by any poiitive Aft or 
Provifion of the Jetties, but by the 
Pifpofltton and Order of the Cuiloma- 
■ry or Common Law of En^lfind, 

I . Conventional . Eftates for Lifgy 
though they in many Refpefts 
Jiffer from Eftates in Fee, are never- 
thelefs of a feudal Nature, and fall 
properly within the &udal JSenfe of 
the. Word Seneficium ( I ) ; for they 
,ate given or conferred by the fame 
•Rites, and with the fame Solemnity 
as Fees, and 2cs& held by Fealty, and 
fuch conventional Services as the 
Lord. and Tenant agree upon.- 

.2. .A T&i'axicyin.XaH after Bofftbi- 
tityof.IffueextinSi, being Sl fpecial 
Eftate Tail without Poflibility of 

• i\) VIA Sttpp.p. 19, 

Sue- 
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^ccieilion or C<SitkUfllftfce beyKsttd 
the Life 6f the Tenant (m), was 
heid by the feme Services, continued 
to be of the fame NatHre, and tvas, 
lib doHbt, as «iug1i a Feud^ as the 
Eftat^ 7«// ever was; ib that it is 
diftinguiflied by this particular Name 
or Defcription, meerly to fuggeft the 
legal Difadvantages (n) caft upoh 
fuch Eftate Tail^ when turned to all 
hopelefs Inheritance. 

Dower (o), called by Crag Triens 
Tertia (p), and known to the 
Feudifts (q) by feveral other Names 
(r), was probably brought into jE^^- 

(m) Vid. Lit. Sfed. 32, 33, 34. 

(n) Vid. I Inf. 28. a. 

(o) The legal Senfe and Qualities of it ftre largely ex- 
plained b^ LiuUton and Ctie. i Inf. 30. b. i^c. 

(p) Vid. Crag, de jur. Feud, 308. 

(q) And yet according to Schiber, veterl jure feudali Di- 
talitium infeudo ctt^ltui vix peter at; quamjtnteHtiam adhut 

fequuntur WefenbethiuSy Kteptn £t alii : Iniroduiiitm 

tamfnfuit a Friderico II. Imp, ut in Ftudo Detaiitium etn- 
,J{itt4 poffit. Vide Schilt. Inftit,}ur. Feud. Cap. 6. Sed. 
, 17. & Cap. 7, Sea. 8. 

(r) Vid. Hotomaa de Verb. Feudal, fub Verb. Dota- 
•littum &Morganatica. Skene de Verb, fignifieat. ad Verb, 
-Dos} & Spel|p. Glofs. ad Verb Ooarium & Morgangiva.- 

■ ■ ' land 
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land by the Nor mans y as a Branch 
of their Dodrine of Fiefs or Tenures 
(f); for we find no Footfteps of 
Dower in Lands, until the Time 
of the Normans (t): But on the con- 
trary, Provifion is made, by one of 
the Laws of the Saxon King Edmund 
(u), for the Support of the Wife fur- 
viving her Hufband, out of his Goods 
only (x). 

Tenancies by the Curtejy (y), or 
fer Legem terrcBy though fo called 

as 


(f ) Vid. Cuftum. de Norm. Cap. loi. fo. 124. & Le 
Stille dc proceder en Norm. fo. 76. 
(t) Vid. Bacon. Hift. of the Eng. Gov. 104, 146, 147. 
(u) Cap. 51. 

(x) Nor was there any Dower in Wales until it was an- 
nexed to the Crown of Eyigland^ as appears by the Statuta 
IValliay viz. ^ia Mulieres hn^Ienus Jion extiterant dotutic 
in JVidlia^ Rex concedit quod Ihtentur. 

(y) The oldeft Defcription of this Curtefy^ now extant^ 
js to be found in Glanvil^ Lib, 7. Cap. 18. /»• 60. But be- 
.caufe it is with greater Auth6rity> and Vnuch better, ex- 
.prefled in a Writ ii i/. 3. I ihall give it. the Reader as 
I find it there, viz. Cum confuetud» i^ Lex Anglia fuerity 
j^uodji aliquis defpohfaverit aiiqmatn. mulierem^ fiue viduam^ 
five aliam hareditatem habenUm^ 6f ipfe poftmodum ex ea pro-^ 
iem fufiitaverit^ cujus Qamor auduus/uerit inffr quatuqr Pa^ 
rieteSy idem Vir^ft fupervixerit ipfam umremfuamy haiebit 
'iota vitafua Cujiodiam Hareditatis uxorisjua^ licet ea forte: 
• " babuerit 
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as if they were peculiar to England 
(yy), were known not only in Scotland 
(z), but in Ireland^ and in Normandy 
alfo (a) ; and the like Law or Cuftom 
is to be found among the antient Al--' 
main Laws (b) ; and yet it doth 

HQt 


hdbuerit Haredem de primo Vtrofuo quifuerit Plena atatis. 
Rot. Clauf. 1 1 H. 3. Hale Hift. of the Com. Law, i8o. 

Note^ Tbat it is fufficient at this Day, that a Child be 
born alive, though not heard to cry. Lit, SeSi. 35. i Inf. 
29. b. and that this Curtefy is fully treated of, i Inf, 29. 
8 Rep. 34. 

(yy) Such tenant eji appel tenant per le Curtefie D^Bngk'* 
terre^ pur ceo que ceo eJi ufe en nul auter realmey forfq\ tant'* 
folement en Engletere. Lit. Scdl. 35. 

(z) Angli Curialitatem Anglicamvocant^ quajiea apudfoiot 
Anglos locum haberet \fedfalluntur^ nam apudnos (ScotosfciFt) 
fcf Normannos huic Curialitati locus eft Curialitas 

Jive Curtefta eft totius patrimonii u/usfru^us quod ad «Af- 
erem pertinebatj dum moreretu r Competit autem hac 

Curtefta quoties quis Haredem Foeminam in uxorem duxerity 
l^ ex eafobolem vivam fufceperit. Crag, de jur. Feud. 312. 
Vid. Skene de Verb, lignificatione ad Verb. Curialitas, 
Siu G. Mackenzie Inf. of the Law of Scotland, Lib. i^ 
Tit. 6. Sea. 16. & Lib. 2. Tit. 9. SeS. 44. 

(a) Vid. Cuftum. de Norm. Cap. 119. i Inf. 30. a. 

(b) Viz, Si qua mulier qua Hareditatem paternam habet 
pojl Nuptum pregnans peperit puerum^ ^ in ijfa hora mortua 
fuerit^ ^ Infans vivus remanferit aliquanto Jpatio vel unius 

hora^ ut pojit Jperire oculos ^ videre Culmen Domusy JsT 
quatuor Parietes faT pojlea defunSius fuerity Hareditas ma^ 
terna ad Patrem ejus pertineat^ fcf f amen ft TeJIes habet Pa^ 
ter ejusy quod vidijfent ilium Infantcm oculos aperire ^ potu^ 
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not feem to have "been Peudal (c) ; 
nor doth its Original any where fatis- 
fadorily appear : Some EngUJh Wri- 
ters (d) afcribc it to Henry I. but 
Nathaniel Bacon calls it a Law of 
Count ert enure to that of Dower ; and 
yet fuppofes it as ancient as from the 
Time of the Saxons ^ and that it was 
therefore rather reftored by Henry I.^ 
than introduced by him (e) : But as 
there ar? no Notices of this Curtefy 
among the Laws of the Saxons^ or 
among thofe we have of Henry L, I 
ihall propofe Mr. Crags Conjedure 

iffit Culmen Domus vtdere £5f quafuor PariefeSy tunc Paier 
ejus habeat Licentiam cum Lege ipfas res defendere*. Vid- 
LL. Alamannorum Tit. 92. 

(c) Maritus uxori non fuccedit in feudo^ ettam foeminetf^ 
niftkecialiter fit invejiitus. Feud. Lib. 1. Tit. 15. Lib» 
2. Tit. 13, 85.^ Ravenna in Confuetud. Feud. Tit. 15. 
Stry. Exati). jur. Feud. Cap. 16. Q^ 22, 23. • 

(d) The Auchor of the Mirror (ays, that Grant fuit de 
la Curtefy le Roy Henry le premiere que touts ceux que furvi^ 
vijfent leur femes dount elks uffent conceive tenuffent les heri^ 
tages leurs femes a touts jpurs^ Mir. des Juft. Lib. i. Cap.. 

1. Seft. 3. p. 20. Vid. Seld. Jan. 65. Cowel Inftit. Lib* 

2. Tit. 2. Sea, 18. 

(e) Vid. Bacon. Hift. Difc. of the Eng.. Gov. 105.. 
147. 

as 


Law of "Tenures. 195 

as the moft rational I have met with, 
who is fo far from thinking it Feudal^ 
that he is of Opinion, that the Origi- 
nal of it ex Jure Civili non incommode 
Heduci poteji \ £x Conftantini enim Ref- 
er ipto (fajrs \i^) fancitum efi^ uthcere^ 
ditatis maternce Pater ufum-fruEium^ . 
jUii Proprietatem haberent ( f ). 

It being high Time to clofe this 
Inquiry into the Nature of Eftates 
held hj Cvmmon Socage^ I fhall now 
briefly hint the feveral Forfeitures of 
fuch Eftates, and then fubmit it, 

Thefe Forfeitures are various, and > 
may be confidered as they relpecJt 
either Eftates in Fee or for Life. 

I. Forfeitures of Eftates in Feey 
though they were very many by the 
Feudal (g), and Common (h) Law, 
are redaiced, as the Law now ftands, 
to Forfeitures by Attainders of Trea-^ 

(F) Crag, de jure Feud. 312. 

(g) Vid, Sup. p, 43^ 44. & Spelm. GlolT. ad rcrbum 
Telbnia, > 

(h) Vid. LL» Hen. I. Cap. 43. Glany. Lib. 9. Cap. 4, 
fo. 65. b. & Bradl. Lib. 2. Cap. 35. Sed. il, 12. 

O 2 fon 
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fon and Felony^ (concerning which I 
have already faid as much as is necef- 
fary to my prefent Purpofe, under the 
Head of Efcheat) and by Cejfer. 

7" hat we may form a right Notion 
of this Forfeiture by Cejfer^ it muft 
be obferved, that by the feudal Law, 
if the Vaflal did not anfwer the Du- 
ties or Services of the Feud, the 
Lord might anciently (in the Infancy 
of Feuds) refume it: But that, as the 
Feudal military Policy gradually fub- 
£ided into a mix'd, a civil as well as 
military Policy, and gave way to 
Courts, regular Procefs, and a judi- 
cial Determination of Right, Care 
was taken that no Vaflal or feudal 
Tenant fhould be difpoflifled or de- 
prived of his Feud or Fee, but for 
Ibme determined and known OiFence, 
and by the Judgment of his Peers 
(i), which he was fo far bound to 

fubmit 

(i) Nulhs miles Jine certa ^ Conviiia culpa fuum hen^- 

• cium ptrdat, nifi jtcundum confuetudinem antecefforum fua~ 

rum, ii Jvditium parium fuorum. Vid. Feud. Lib. .3. 

Tit 
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fubmit to ; that, if he negleded to 
appear in the Lord's Court upon the 
third Summons, the Lord fliould be 
put into Pofleffion of the Feey until 
he fliould think fit to appear ; which 
if he did within the Year, the Poflef- 
fion was reftored to him : If not, he 
totally loft it (k). Thus flood the 
feudal Law ; and in this the Feudal 


Tit. I. Lib. I. Tit. 7, 21, 22. & LL. Longobard. Lib. 3. 
Tit. 8. Sea. 4. 

Note^ ^rhat pares funt qui ab eodem Domino feudum tenent 
(Feud. Lib. I. Tit. 26.) i^ dicuntur convajalliy Jive com" 
pares \ quaji ejufdem Patroni conclientes (Hotom. de Verb, 
Feudal, ad Verb. Pares) in eodem Urritono (Stry. Exam, 
jur. Feud. Cap. 25. Q^ 2. Crag, de Jure Feud. 377.) 
Pares funt Appellatij^ quod ratione Hominti ac ienura ftbi . 
invicem pares funt^ uniq*^ Domino fubjinty ^ pari lege «;r- 
vant Convafalli autem diver/arum Baroniarum^ feu 

territoriorum^ eidem Domino fubjeSfi^ non dicuntur prbprie 
pares, Vid. Du Frefne & Spelm. Gloff. ad Verb, Pares. 

(k) Dominus vocat mititem^ qui ab eo feudum poffidebat^ 
dicendo eum in culpam incidijfe^ per quam feudum amit- 
fere debeat^ hie non refpondet : ^aritur^ quid faciendum 
lit Domino? Refpondeo^ eum ad Curiam vocari debere^ 
£ff Ji non venerit^ iterum eum debere vocari tdque in 
fpatio tertio feptem vel decern dierum^ arbitrio ejufdtm Cur 
rite terminando \ quod ft neq; venerit ad tertiam vocationem^ 
hoc ipfo feudum amittat : Et ideo debet Curia ^ Dominum 
mittere in pojfejftonem, ^edft intra annum venerit^ rejiitu^ 
itur ei poffejjw : Alioquin iff beneficiun% &f poffejftonem 
amittit. Feud. Lib. 2. Tit. 22. Raven, in Confuetud. 
Feud. i6i, 

O 3 and 
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and Common Law nearly agFeed; 
infomuch, that no Freeholder could, 
even at Common Law, be difpof- 
feffed or diffeifed of his Fee or Free- 
hold^ without the like Judgment (1) ; 
but if he with-held the Services due 
to his Lord, the Lord might fum- 
mon him into his own Court (m), 
and might, if he negleded to ap- 
pear upon due Summons, for fuch 
Negled: or Contempt, feife the Fee 
(n), and with-hbld it from him, un- 

( 1 ) Vnufquifque per pares fuos judicandus eji^ W ejuf-- 
iem Provincia : Peregrina vera juScia modis omnibus 
fubmovemus. LL. Hen, I, Cap. 31, 55. Vid, LL. WilL I. 
Cap. 27. And that this was tne Common Law, appears 
ftom the Declaration in Charta Johannisy viz» Nullus 
Liber Homo . ^* dijfeiftatur > nifi per legale ju^ 

dictum parium Juorumj vel per le^em terra. And from 
the like Declaration in Charta Hen, 111. viz. Nullus Li^ 
her Homo ■ dijfeifiatur de libero tenemento fuOy 

V^l libertatibuSy vel liberis confueiudinibus fuis 
nifi per legale judicium parium fuorum^ v^l per legem 
terra. • 

(m) Omni Domino li<et fummonire hominem fuum^ ut 
fit ei ad reSium in Curia fua. LL. Hen. I. Cap. 55. 
Vid. Le Mirror fo. 17, 172, 173. Bacon Hift. of the 
Eng. Gov. 202, Glanv. Lib. 9. Cap. i, p. 69, a. 

(n) Si quis hominem habeaty qui ei nolit ejfe ad rec» 
tuniy ft quid de eo tenet pofi hgitimam fiimmonitionemi 
(Vid. LL. Will. L Cap. 42.) faifiari faciat. LL- -Hen. I, 
Cap. 41. . . 

til 
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til he flaould Ijhink fit to fatisfy the 
Demand, or to appear, and make 
}iis D^efence (o). This Seifure was 
in the Nature of a Diflrefs^ and was 
probably the only Dijirefs warranted 
(p) until the Magna Charta of King 
yohn^ wherein the King makes the 
following Declaration ; viz. " Nee 
^- no s nee Ballivi nojiri feifiemus t er- 
rant aliquant^ nee redditum^ pro 
debito aliquo^ quamdiu eatalla debt-- 
torts fufficiunt ad debitum redden-- 
dunt' (q). In Confequence where- 
of, the King could not from thence- 
forth feife the Fee^ but for want of 
Chattels. This Declaration, doubt- 

lefs, 

(o) Si Dominus per conjtderattonem Curia jua pro defeHu 
fervitii ceperit tenement urn tefientis fui in ntanumfuam^ ficut 

Jimplex namium^ donee de redditu fuerit fatisfa£2um • 

cum talis cujus tenenuntum fuerit^ optulerit de fattsfaciendo^ 
de redditu ^ arreragiiSy rejiitui debet ei pojfejjioy fffc. 
Braft. Lib. 4. Cap. 27. fo. 205. b. 

(p) Abufion (fcil't de la Commen Ley) eji a dijireiner 
pur arrerages defervices iffitants de fiews per bieni movables^ 
9u nul diftrejje nefe doit fair e farfque per lefiew, Mir. 308. 
fc Vid. ibid. 17. 

(q) There is the fame Declaration in Mag, Char. Hen. 
IIL very little varied i viz. Nos vero vel Balivi noJlri non 

O 4 feifimus 
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lefs, was underftood to extend equal- 
ly to all inferior Lords ; who might 
however ftill, (for ought appears) as 
well as the King, for want of Chat- 
tels, diftrain the Fee^ itfelf : But this 
Power, together with all Jurifdidlipn 
relating to the Fee^ was foon after 
taken from them by the Statute of 
Marlbridgej 52 Hen. III. Cap. 22. 
vi%. Nullus de Ctietefo pojffit difiringere 
libere tenentesfuos ad refpondendum de 
libera tenemento fuOy nee de aliquibus ad 
liberum tenementum fuum fpe&antibus 
fine brevi Domini Regis : In Confe- 
quence whereof the Diftrefs of all 
inferior Lords became abfolutely Per- 
fonal ; infomuch, that, if there were 
jio Chattels to be found within the 
Fee^ Jurifdidion, or Diftxefs of fuch 
Lords (f), they had no Means in their 

feijiemus terram a^quam nee redditum pro debtio aliquoy 
quamdiu catalld delitoris prxfentizfufficiunt ad debltum redm 
denduniy Sc ipfe debitor paratus fit inde fatisfacere. 

( f ) Nullus infuper major vel minor » diJlriSlones fa- 

ciat extra feodum fuum, feu locum ubi Balivam habeaty vel 
JurifdiSiitnem. Stat. Marlb. 52 Hen. III. Cap. 2. 

own 
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own Hands to inforce the Perform- 
ance of their Services; which being 
in fpme Refpedts inconvenient to 
them, it was afterwards provided by 
the Statutes of G^c^/^r (t) ^Weflm., 
2. (u), that in Cafe a Tenant fhould 
ceafe to pay his Rent for two Years, 
and there fhould not during that 
Time be fufficient Diftreis upon the 
Land, the Lord might have a Cejfa^ 
vit ; and by Means thereof, if the 
Tenant did not tender his Arrears 
before Judgment, the Lord fhould 
upon fuch Cejfery recover the Land, 
or Fee its felf, and bar the Tenant 
for ever (x). 

Befides thefe Forfeitures by Attain- 
der and by Cejfer, the Lord Hale 
mentions another by Alienation contra 
formam collationis (y), which is fup- 
pofed to have been grounded upon 


(t) 6 EdW. I. Cap. 4. 
(u) 13 Edw. I. Cap. ai. 

(x) Vid. a Inf. 295, 400, 460. Booth of real A^Uons 
133, 134. F. N. B. 208. H. t09. 
(y) Hale Anal. no. 


the 
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the Statute Wefim* 2. Gap. 41. Butj 
whether this Forfeiture be confidered 
as a Forfeiture created, or revived, 
or inforced only (z) by thj/s St?itute, 
it is no otherwife worth our prefent 
Notice (a), than as it favours of the 
fLncient feudal Reftraint of Alienation, 
and may be thought to have had it§ 
Rife from thence. 

2. Eftates for Life, befides that 
they aie forfeitable by Attainder and 
by Cejfer^ are likcwife, s^greeably to 
the Law of Feuds (h), forfeited by 
Waft (c), and by all fuch Ai^s as in 
the Eye of the Law tend tP 4eveft 
or defeat the Reverfion pr Remaiur 


(z) Fitzherhert feys that the Writ Ctntra fartnam Ckt- 
Jationis was given by the Stat. TVeJim. 2. (F. N. J5. ill. 
H). as if the Renudy^ ratlieir than the Farfeituriy was 
given by that Statute. Vide 2 Inf. 456, 457, 459. ^ 
F.N.B. 211. F.G. 

(a) Becaufe, according to Fitzherberty the Writ De 
contra formam Collationis lay only for Alienations by Abbots, 
faff, of Lands given before the Statute ^ia Emptores 
terrarum to hold in Frankalnuigni E, N, B, 210. F. 
21 1. 7. 

(b) Vid. Sup. p. 44. 

,{c) Vid. Le Stat, de Gloc*, Cap. 5. 

der 
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der (d), or in any Manner to ; pluck 
the Seigniory out of the Lords Hands : 
Nihil enim (fays Glanvil) de jure 
facerepotefl ^isfahafide. — ; — ^od 
vertat ad exharedationem dominifui ; 
and therefore (according to the fame 
Author) Ji quis aliquid ad exharedati- 
onetn Domini fui fecerit, W fiifer hoc 
conviBus fuerit^ feodum quod de eo te-- 
net, dejure amittet, &* haredes ejus (e). 

Having thus gone through the Ife- 
yeral E|lates held by common Socage, 
I ihall now briefly confider fuch Te- 
nures as, upon my Divifion of Te- 
nure into Tenures by Knight -Service 
and Socage only, fall under the Head 
of Socage, and are yet denominated 
^nd ufually treated as particular Spe- 
cies oi Tenure. 

Thefe are either Bi^rgage or Gavel- 
kind. 

(d) I Inf. 251, 252. 

(e) Vid. Glanv. Lib. 9. Cap. I. p. 68. b. Braa. Lib. 
2. Cap. 3^. Sed. II. 

Bur^ 
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Burgage {£} fo called to denote the 
Y^i\aqaA2lX Service or T^^^r^ of Houfes 
or Tenements in ancient Citie$ or 
Burroughs (g), is moft certainly a 
Species of Socage %enure (h) ; inaf- 
much as fuch Tenements are holden 
either by a certain annual Rent in 
Money (i), or by fome Service relating 

to 


(f ) Burgage was a Norman^ as well as an Englijh Te- 
nure. Vid, Cuftum. de Norm.fo* 48. a. 51. b* 

' (g) Burgagtum eft fervitus quam qui Burga inhabitant 
fr^ Domieiliis fuis prajiant, Somn. Gloff. ad X. Script,^ 
Verb, Burgagium ■ Et ejt appet Tenure en Burgage^ 
fur eio que les tenements deins le Burgh font ienus del 
Seignior del Burgh per certain Rent, £fff. Lit. Se&, l64« 
•——And becaufe the Service of the whole Borough 
was ufually rendered as an intire Farm or Rent to the 
King, fuch Service, fays Mr. Madox^ was called Burgage 
or Burgh- Service, (f^id. Mad. Hift. of the Excheq.fo. 226.. 
—231. l^ fir ma Burgi per tot.) Thus in Scotland^ burgage- 
hdding is, fays Sir Geo. Mackenzie^ that Duty 'which 
Burghs Royvl are obliged to pay to the King by their 
Charters, ereftfng them in a Burgh Royal^ and m this the 
Burgh is the Fajal^ and not the particular Burge£eu 
Macken. Inf. of the Law ofScoti Lib, 2. Tit. 4. Self. 9. . 

- (h) Tiel Tenure (en Burgage) neft ferfq\ Tenure en So- 
cage, Lit. Seft. 164. Somn. 1 reat of Gav. 143. tho", 
according to Nath. Bacon^ Tenants in Burgage were by 
their Tenure bound to the Defence of their Borough^ which 
is in Account, fays he, a Limb or Member of the King- 
dom, and fo in Nature of a CaJlle^Guard. Bacon Hift. 
of the Eng. Gov. 298, 

(i) Burgage is no more than a yearly Rent, whereby 
Men of Cities and Boroughs held their Lands and Tene* 

ments 
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to Trade (k), and not by Military, 
( 1 ) or other Service, that had no fuch 
Relation (m). 

The Qualities of this Tenure vary- 
according to the particular Cuftoms 
of every Borough (n), and that with- 
out Prejudice to the feudal Nature of 
it ; it being a Maxim^ as to improper 


ments of the King, or any other Lord. Tayl Hift, of 
€av. 171. Vid. Old Tenures Tit. Burgage (^ Lit. SeSi. 
162, 163, 164. 

Burgagium eji fervitus^ qua « « plerumq\ conftat in 

Denariis quibus Joluiis Burgenjis ab omni alia liber atur fer^ 
vitutey l^c. Somn. Gloff. ad X. Script. Verb. Burga- 
gium. For anciently (fays Mr. Lambard) when our Kings 
iifed not to receive Money of their Lands, but Victuals 
for the neceffary Provifion of their Houfe, Money was 
raifed out of the Cities and Cajiles^ in which Hufbandry 
and Tillage was not exercifed, towards the Payment of 
the Soldiers Wages, and fuch like Charges. Lambm 
Peramb. of Kent. 227, 228. 

(k) As to repair, the Houfe of the Lord, &?. i Inf. 
109. a. 

( 1 ) Burgagiu m ad Milittam non pertinet^ habe^ 

turq\ idea inter ignobiles tenuras. Spelm. Glofll ;id Verb, 
Burgagium. 

(m) Burgage is a Tenure no way fmelling of the Plough 
dr Tillage, being current and converfant in Cities and 
Towns. Somn. Treat, of Gav. 142, 148. 

(n) Tenures par Bourgage gar dent les Couflumes des 
Bourgh. Cuftum. de Norm. 48. a. 51. b. Vid. Lit* Seft. 
ti>$i 166, 16,7. Crag, de jur. Feud. 68% 

Feuds 
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Feuds efpecially, that hex aut cm- 
fuetudo loci eft obfervanda (o). 

The, Properties of Gavelkind Te- 
nure are lb mafiy, and the Qualities 
of it fo different from thofe of anjr 
other Tenure^ that it feems to have 
been doubted (p), whether it be a 
Tenure of a feudal Nature or not : ft 
is certain that the Gavelkind Tenant 
retains ftrong Marks of Propriety^ 
as Power to alien, even at the Age 
of Fifteen (q), Free4om from For- 
feiture for Felony (f), and many o- 
ther Privileges (f ) unknown to Perfons 

holding 


(oj Vid. Sup. p. 37. 

(p; ViA Spelm. 'Ireat. of Feuds 12, 38. & Glofll ad 
Verb. Gaveletum. 

(q) Vid. Lamb. Peramb. of Kent 614, 633, 643. 
Somn. Treat, of Gav. 8) 0. 

(r) Lamb. Peramb. of Kent 634, 635. 

(f) ft has been doubted whether the C?aw/if<W Tenant's 
U -Power of Devifing, before the Statute of Will% was 
not a Privilege and Property of Gavelkind Tenure; but 
it is now agreed, that fuch Power was not a Quality of 
GavtMnd^ but a Privilege advanced by particular CuA 
toms, collateral and foreign to the Cuftom of Gavelkind. 
(Vid. Somn. Treat, of Gav. 151 — 172. i Lev. 80. 
1 Syd. 135, 138. 2 Syd. 153. Cro. Cat. 56 1.) And yet 
conTidering a Devife as a kind of Alienation, (extranet 
5 Ifartdit 
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'holding their Lands by any other 
Kind of Tenure : And it is as cer- 
tain, that the Tenure is ftridly Feu- 
dal, and, like the .more ufual Tenures 
by Knight-Service and Sdcage^ deno- 
tninated from the Kind or Nature 
of the prevailing Service; which was,^ 
as the Name imports. Tributary or 
Cenfual ; the Word Gavelkind being 
(as Mr. Somner hath, with great La- 
bour and Learning, proved) (t) a 
Compound of the Saxon Words Gavel 
{varioufly written Gafol or Gable) 
and Gecynde'y the former whereof 
fignifies Tribute, Tax (u), or Rent 
(x), and the latter Kind, Sort or 
Quality : So that the two Words put 
together, fuggefting fomething of a 
cenfual Nature, do, when applied to 
Lands, diredly import that fueh 


Haredii inftttutio tji quafi JUenatio. Crag, de jur. Feud» 
fo. 13^) the Gtfw/i;W Tenant's Power of Deviling might 
poffibly be inferred from his ancient i'ower to alien, 
(t) Vid. Somn. Treat, of Gav. fo. 12 — J5, 37. 
Seld. Jan. 129. Benfon'is Vocabular. Anglo-Sax. 
IhT. 142. a. % Inf. 402. 

Lands 


fu) Se 
tx) I 
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Lands are Cenfual ot Rented (y) r 
And yet we are not, lays Mr. Somner^ 
to pCTfwade ourfelyes that Ga-jellind 
Land was Cenfual only, or that it was 
not, or is not in its Nature, liable to 
any other Kind o( Service^ there being 
many Evidences ftill extant, that 
fufficiently prove the contrary (z). 

Suppofing this Etymon to be alto- 
gether as true as it is rational, it mud 
be allowed, that Gavelkind doth not 
(more than Socage J ex vi terminiy im- 
port any thing inconfiftent with or 
contradidory to the Nature of a Feud 
or Fee^ but that it doth fimply denote 

(y) The feveral Opinions advanced before Mr, Scmmr's 
Time, concerning the Etymology of Gavelkind, are col- 
leded and anfwered by him in his Treatife of Gavelkixdy 
fo* 3> 4» ^^- ^^ therefore need not here be repeated . 
There is indeed a new Conjedure advanced by Mr, Tgj^ 
hr^ in Oppofition to Mr, Somnerj which is very particu-> 
lar, and perhaps hardly worth our Notice ; hut yet, as it 
is new and particular, it may not be impertinent, barely 
to note it« Gavelkind then, in his Opinion, is a Compound 
of the Britijh Words Gafael (written in Englijb Gax)ei) 
which fignifies Tenura or Hold (from the Britijh Verb 
Gafaelu ienere^ prehendere) and Cennedl^ which fignifies 
G^nfratio out familia^ and that fo Gavel Kennedl might 
fignify Tenura familias aut Generationis. Vid. Taylor's 
Bift, of Gav. 92 — 98, 132. 

(z) Vid. Somn. Treat, of Gav. 57, 58, 59* 

a Dif^ 
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a Difference arifing from a particular 
or prevailing Service, and that it may 
therefore be a "Tenure of a feudal Na- 
ture, as well as any other : And that 
it was really fuch, is apparent from 
the Obligations or Services of Fealty 
(a), and Suit of Court (b), which 
were always as clearly incident to 
this, as to any other Tenure : Befides, 
a Gavelkind Tenant is under much 
the fame Penalty of Ceffer (c), as 
ftridly bound to perform all the Ser- 
vices of his Tenure as any other Te- 
nant. Lands of this Nature do alfo 
efcheatj and return to the Lord, for 
want of Heirs, though not for Felony 
(d) ; and even in Cafes of Felony, if 
the Felon withdraw himfelf out of 
the Country, and be afterwards out- 
lawed, or take fanduary and abjure 
the Realm, the King is intitled to 

(a) Lamb. Peramb. of Kent 614, 650. 

(b) Lamb. ibid. 614, 639. Somn. Treat, of Gav. 57, 
58. 

(c) Lamb. ibid. 612, 647. Somn. Treat, of Gav. 31. 
and Taylor Hift. of Gav. 121, 122. 

(d) Lamb, ibid, 61C, 636, 637. 

P the 
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the Tear and Waft of his Lands and 
Tenements, and the Lord may after- 
wards take to them as an Ef cheat (e): 
fo that we may, without more ado, 
fairly conclude, that this 'Tenure is, 
like Burgage^ a Kind of Socage Te- 
nure (f), and that it is as really Feu- 
dal as any other Species of Tenure. 

If this Conclufion be juft, the 
Reader may pofllbly aik, how the 
Privileges and Qualities of this Te- 
nure are then to be accounted for ? 
The learned Mr. Somner declined 
this Queftion, as matter of Enquiry 
beyond his Skill, and therefore I 
fhall not attempt to anfwer it ; efpe- 
cially fince it will ferve my Purpofe, 
altogether as well, to obferve, that, 
if we confider ift the great Variety 
of improper Feuds (g) ; 2dly, that 
Fealty is the only thing eflential- 
iy neceflary to the Being of fuch 

I 

(e) Lamb. Pcramb. of Kent. 6io. Cuftom of Kent 

ibid. 636, 637. j 

(f ) Lamb. ibid. 585, 587. Bro. Tit. Tenure 72. 

(g) Vid. Sup. p, 32. 

Feud 
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Feud (h) 5 sdly, that the Gavelkind 
Tenant's Power of Alienation is the 
Difference ov diftinguifliing Property 
of all alienable Feuds (i) ; And 4thly, 
that the groffeft Jf*V/^/Vx might, accord- 
iag to the Feudiflsy be remitted (k), 
and the Son's Right of Succeflion, in 
tosmy Cafes remain, notwithftanding 
the Fault of the Father (1) ; It will, 
upon thefe Confiderations, fufficient- 
\y appear, that the principal Quali- 
ties of Gavelkind are adventitious, 
and that they might, without Preju- 


(h) Vid. Sup. p. 32, 35. 

(i) Vid. Sup. p. 33,34- 

(k) Dominus poteft Feloniam remttten. Zaiius in Ufu» 
Feud. Cap. lO. fo. 95. * v el expreffiy fi verbis hoc 

declaretur\ vel tacite^ Ji non attento deliSfo nihllominus 
eum pro vafallo agnofcat^ vel de culpa non conquejius mo* 
riatur. Stry. Exam, jun feud. Cap. 23. Qj, 45. 

(I) Si vafaUi delinquentis defcendentes vel agnati ad 
feudum nomine proprioy non ex vafalli delinquentis perfona 
venirenty ejufdem deliSium. ipfts non nocefet^ ut Ji Jlatum 
ah initio Feudi Dominus vafallo feudum pro fe^ fuis de^ 
fcendentibuSy Jif agnatisj nominatim concejjijfety vel id ipfum. 
vafallus in /iipulationem exprejfe deduxiffit Deniqi 

Ji feudum ob earn caufam alicui concejfum fueritj quod con* 
ceaentem ab hojlibus eripuerity vel alias a morte liberavity 
ex nullius deliili caufa amittiy & per confequens Domino vel 
agnati s aperiri poterit. Hanneton. de jure feud. Lib. 3, 
Cap. 17. fo. 391 — 393. Crag, de jure feud. 373. 

P 2 dice 
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dice to its feudal Nature, have been 
communicated to any other Species of 
Tenure'^ and confequently that they do 
not, any of them, impeach the Truth 
of what I have hitherto fuggefted 
concerning the feudal Nature of this 
particular Tenure, 

As for the famouis partible Quality 
of moft of the Lands in Kent (m), I 
will venture to fay, that it was not a 
particular or proper EfFe<Sl oiGdvelkind 
Tenure (n) : But that it was rather the 
ancient Courfe of Difcent retained 
and continued in that County (o) : 
And how particular foever the Con- 


(m) Not all, for even in Kenty thofe ancient Tenements 
or FteSy fays the Lord Hale, that are there held anciently 
by Knight-Service, arc defcendible to the cldeft Son. Halt 
Hiji. of the Cent. Law 225. Ftd. Le Stat. 31 Hen. VHI. 
Cap. 3. 

, (n) For the prefent Tenure only, fays Mr. Lombard, 
(Peramb. of Kent. 592.) guideth not the Difcent, but the 
Tenure and Nature (i. e. the ancient partible Nature of 
it) together do govern it. -And Mr. Somner (Treat. 

ofGav. 8q.) infers from Glanvil and Braiion, that it is a 
requifite and eflential Property in Land of fuch (partible) 
Difcent, that it is not only by Nature partible, but 
withal, that by Cujiom and of Old it hath adiually beea 
|)arted. 

(o) Vid. Somni Treat, of Gav. 89, 90. 

tinuance 
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tinuance of this Courfe of Difcent 
may appear to us at this Day, yet, if 
we confider Gavelkind as a Species of 
Socage Tenure ; and that all Tenures 
by Socage, or of the Nature of So^ 
cage, were anciently in Point of Suc- 
ceflion divifible (p) ; and that they 
might, without Prejudice to their 
feudal Nature, defcend equally or 
otherwife, as beft fuited the Genius 
and Ufage of every Country (q) : It 
will appear much more extraordinary, 
that all other Counties fhould de- 
part from this, the more ancient and 
natural Courfe of Difcent, than that 
this particular County fhould retain 
it. 

Having thus, I hope, in fome 
Sort, difcovered the Nature of Te- 


(p) Vid. Sup. p. 176. 

(q) Calthrope (in his Reading, (hewing the Relation 
between Lord and Copyholder p. 22.) fuppofes diis Cuftooi 
to have prevailed in A«»f, as bed fuitin^ with the Con- 
ftitution or Circumftances of that Ckunty^ w^ich had beei^ 
fubjed to foreign Invaiions, and that the Inheritance thitre- 
fore defcended in Gavelkindy that every Man there might 
be of Power for Reliftance. 

P 3 nuresi 
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I nuresy whether by Knight-rService or 
Socage^ in the largeft Senfe, it re- 
mains only that I take fome ihort 
Notice of Copyholds ^ which, becaufe 
they fall not within my general Di- 
vision, muft be confidered as a difr 

i tinSi Species of Tenure. 

Copyholds then are the Remains of 
Villenage (r), which, confidered as a 
Tenure (f), was not intirely Saxon 
(t), Norman (u), or Feudal (x), but 
a Tenure of a piix'd Nature,, ^d- 


(r) VJd. F. N, B. 12. C. I Inf. 58. a. Bacon (aftcrwardj 
Xsovi Verulam) Ufe oif the Law 42, 43. 

(f) The Author of the old Tenures^ anH Littleton^ dp 
)x>th of thena treat it not only as a Tenure^ but as a ^/<7/^' 
i)f Bondage. Fid. Old Tenures^ and Lit. Tit. Villenage. 

(t) The Termination oi Villenagey and the Fealty inci- 
dent to the Tenure^ prove that it was not Saxan^ or prior 
to other Tenures \ and therefore fuch Authors, as fuppofp 
Villenage to have been in England before the Conqve/f^ 
mud be linderftood to fpealc of it as a State of Bondage^ 
and not as a real Tenure, Vid. Somn, Treat. ofGav. 65% 
66. Temp, Introd.to the Hiji. of J^ngl 59. 

(u) There \% no Title or Hint of any fuch Tenure in 
the Cuftumier qf Norfnandy, 

(x) For the Feudifts make no Mention of any fuch Tcr 
nure,' and therefore Crag, treats it as ai Tenure peculiar to 
the Englijh^^ quafi Scintilla fervitutis apud Anglos ad- 
})uc laienu Crag, de jur. Feud. 7 1 . Befides Livery or 
Invejliture is wanting, which is clearly necefTary to every. 
feeoiTenjire. Vid. f up. p. '^j. 

+ ' vanced 
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vanced upon the Saxon Bondage, and ' 
which gradually fupcrfeded it : So 
that we muft look partly at Hon;ie 
for its Original, which, though it can- 
iiot be traced without running into 
greater Length and Nicety, than 
would be agreeable to my preferit 
Defign, may pofllbly be hinted in a 
Very few Words : For if the Normans 
found, as we are affured t|jey did 
(y), "A Sort of People among us 
*' who were, as Sir William Temple 
** fays, in a Condition of downright 
** Servitude, ufed and employed in 
■* the moft fervile Works, and be- 
" longed, they, their Children and 
" EfFeds to the Lord of the Soil, 
** like the reft of the Stock or Cattle 
" upon it" (z) ; nothing is more 
likely than that they, who were 
Strangers to any other than a feudal 

(y) Vid, Temp. Introd. 59. Bacon Hift. of the Eng. 
Gov. 56. Brady Gen. Pref. 26. & Spelm. GloiT. ad Verb. 
Servus. 

(z) Perfons of this Condition were called by the Saxora 
Theow & Thetwrnen^ and in the Latin Laws of WtlL I. * 
(Cap. 65, 66.) and of Hen. I. (Cap. 77, 78.) fervi. 

P 4 State, 
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State, ilipuld infranchife all fucH 
wretched Perfons as fell to their Sh^re, 
by admitting them to fealty (a), in 
Refped of the little Livings they had 
hitherto been allowed to poflefs meer^. 
ly, as the fcanty Supports of their 
bale Condition; and which they 
were ftill fuffered to retain upon the 
like Services, as they had in their 
former Servitude been ufed and em-^ 
ployed in : But this Poffeffion, as 
now cloathed with Fealty^ ajid by 
Means thereof advanced into a Kind 


(a) That the AdmifSon of a Bon^n^an to Homage or 
Fealty amounted to Infranchifenient^ appears from tjip 
Mirror (Lib. 2. 5^,28. />. 167, 168.) Devient ferfs frank 

Ji fin feignior preigne lour Hgmmage-^ ou Jufre fin 

fir fm j urour entre francs a foyer de Jrank Sachant 

« Brgiion therefore mcniioris Homage as a Me- 

thod of Infranchifement ec[uivalent to Manumijfton^ vi^. 

Tenementum nihil confert^---^^. perfcna^ niji pnscedat 

Jiomagium vel ManumifjiQ. Vid. Bra6^. Lib, 2. Cap. 8. 
Seft. I, fo. 24. b. And this Teems to be the true Senfe 
pi Littleton^ Se£i. 206, 207. where it is faid, that if the 
Lord give his Villein any Lands in Fee Simple^ Fee Tail^for 
Life^ ox for fearsj it is an Irfranchifiment ; but that a 
Leafe at Will is not. T he Keafon is phi in, becaufe a hieer 
Tenarit at Will is not admitted to Fealty ; whereas Fealty 
IS incident to every other Eftate, whether in Fce^ for Life^ 
or for Years. 


of 
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of T*enure (b), differed very much 
from the ancient fervile Poffeffipn, 
and was from henceforth called /^/7- 
lenage (c). ' ' 

Our Saxon Anceftors again having, 
as above, fubmitted to the feudal 
Law, which was a Law of Libertjr, 
may be fpppofed to have imitated, 
fome fooner than others (d), the Ge- 
nerofity of the Normans^ and to 
have done the like : But neither did 


(b) Vid. Leg. Will. L Cap. 29, 33. 

(c) Such Tenant feems to have been lirft called Vilaln 
in the French Laws of William I. {Cap. atQ.) poflibly 
from the Latin Word Ftlis {Vid. Cswel Interp. and SJtin^ 
tier Etymohg. ad Verb. Villain). He was however, in the* 
Latin of thofe Times, called Villanus^ a Villa^ quia in Villa 
hahitavit^ £5f operibus rufticisy plerumque fordidis^ exerceba- 
tur. Vid. Spelm, Glojf. ad Verb. VtllanuSy y 1 /w/C 1 16. <7. 
Such Tenant had no Freehold by the Courfe of the Com- 
mon Law, (Lit. SeSf. 81.) no Vote in the making of 
Laws {Bacon Hiji. of the Eng. Gov, 56.) nor could he 
before the Statqtes i Rich. 111. Cap. j^ 11 Hen. VIL 
Cap 26. and 19 Hen, WW. Cap. 16. be a Juryman (Vid» 
LL. Hen. I. Cap. 29.) nor was he really of any Account 
in the State; Propriety being the Bajis of a' feudal Policy 
in England^ and of all the Rights as well as Obligations 
confcquent to it. 

(d) Sub Ricardo fecundo pars fervorum maxima fe in 
Libertaiem vindicavit (Vid. Spelm. GloflT. ad Verb. Laz* 
ii, & Somn. Treat, of Gav. 58.) And yet there were 
Bondmen^ or, as then called, Vtlleinsy in the Time of 
Hen. Vll, as appears from the Stat. i(j H.j, Cap. 15. 

our 
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our Saxon or Norman Anceftors meafi 
to increafe or ftrengthen the Poffef- 
lion of their Villeins, but meant to 
leave that altogether as dependent 
and precarious as before, fave only 
that, as by their Admiffion to Fealty^ 
dieir Pofleflion was put, in fome Mea- 
sure, upon a feudal Foot, their Lords 
could not, in regard to the Fealty 
implied on their parts (e), deal with 
them fo wantonly as before ; nor 
could they, fo long as they anfwered 
the Services and Conditions of their 
Poffeflions or Tenure, in Honour or 
Confcience, deprive or remove them 
(f ) : And yet they were for a long 
Time left meerly to t^e Confcience 


(e) The Obligations of Fealty being mutual, utfuf. p, 
12, 13. in Marg. 

(f ) In this Refpeft therefore Sir i/. Spdman^ foeakir^ 
of the Infant State of Feuds, when they were Precari- 
ous and Arbitrary (ut fup, p. 14.) fays truly that, Pi'if-. 
cam eorum Naturam admodum apud nas htdie exprimit 
Urrarum Conditio^ qua, ut loquuntur Forenfes no/iri, te- 
nentur ad Voluntatem per Copiam Rotulcrum Curia vulge 
Copyholds numupata. Vid. Spelm. Gloff. ad Verb. Feu- 
dum & Felonia, &f LL. Will. I. Cap. 33. 

of 
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of their Lords (g), which they might, 
as they could, awaken by their Peti- 
tions, but could not otherwifc deal 
with ; until the uninterrupted Bene- 
volence and good Nature of the fuc- 
ceflive Lords of many Manors, hav- 
ing Time out of Mind permitted 
them, or them and their Children, 
to enjoy their Pofleffions in a Courfe 
pf Succellion, or for Life only, be- 
came at length cuftomary and bind- 
ing upon their Succeflbrs (h), and 
advanced fuch Pofleflion into the le- 
gal Intereft or Eftate we now call Co" 
fyhold (i) ; which yet remains fubjedJ: 

f g) Until the Time of Eiui. IV. and perhaps for feme 
Time after, it appearing by L'tttletm (Se£f. 77.) that it 
was, even in his Time, donbted, whether a Copyholder 
bad any legal Remedy againft his Lord. 

(h) In fome Manors as early as Henry Ill's Time. 
Vide Caltkrope Readings 13 c. 3, 4, 7. 

(i) Copytenants, Copyholders, or Tenants fer Copy 
————d' ancient temps fuer' appelles tenants en Villen- 
age n i^ ceo appiert per les aimciennes Tenures^ i^c, 
f. N. B. 12. C. Vide Bro. Tit. Villenage. 63. Te- 
nants at Will, by Copy of Court Roll, being in Trudt 
Bondmen at the Beginning, but having obtained Freedom 
of their Perfons, and gained a Cuftom by Ufe of Occu-' 
pyihg their Lands, they are now called Copyholders, and 
^re fo privileged, that the Lord cannot put them ou^ 
^d all through Cuftom. Bacon Ufe of the Law 43. 

to 
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to the fame fervile Conditions, and 
Forfeitures, as before, they being all 
of them fo many Branches of that 
Continuance or Cuftom, which made 
it what it is. 

From this View of the Original 
and Nature of Copyholds^ we may pof- 
fibly collect the Ground of the great 
Variety of Cujioms, that influence 
and govern thefe Eftates in different 
Manors ; it following from the pre- 
ceding Account, if true, that they 
are no other than Cuftomary Eftates, 
after the ancient Will of the firfl 
Lords, as it is preferved and evidenqed 
by the Rolls, or kept on Foot by the 
conftant and uninterrupted Ufages of 
the feveral Manors wherein they lie 

(k). 

Having thus confidered all the 
tenures fubfifting among us at this 
Day, I muft now fubmit the Whole 


(k) This I take to be the Senfc of Liuhton^ SeH. 73, 
75, 77. Sed ^are. 

of 
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of this EfTay to the farther Enquiry 
and Corredion of the Reader ; ad- 
'vertifing him only, that as the At- 
tempt is new, and the Subjed: much 
obfcured by Time, and Want of Con- 
temporary Lights to clear it ; the Au- 
thor begs Allowances for Miftakes, 
and that the Reader will better in- 
form him. 
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IT being fald (Introd. p. 84, 85.) that the 
Charter of K. yohn materially varied 
from the Capitula Baronum, it may not be im- 
proper to point out an important Difference 
or two relating to Efcuage and Aid, and the 
Commune Conjilium Regni, by which they were 
to be impofed or affefled. 

In the Capitula it is ftipulated, Ne fcuta- 
gium vel auxilium ponatur in regno y niji per 
Commune Conjilium regnij nifi ad corpus regis 
redimendumy & primogenitum Jilium fuum tni^ 
litem faciendum y & Jiliam fuam primogenitam 
femel maritandamy Et ad hoc fiat rationabile 
auxilium. Simili modo fiat de tailagiis & aux^ 
iliis de civitate London, & de aliis civitatibus 
quce inde habent libertates. 

In Carta Johannis it is declared, that Nul-^ 
lum fcutagium vel auxilium ponatur in regno 
nofiroy nifi per Commune Confilium regni nofiriy 
nifi ad corpus nofirum redimendumy & primo^ 
genitum filium nofirum militem faciendum & 
ad filiam nofiram primogenitam femel mari" 

tandamy 
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tandaniy G? ad bcec nonfiat niji rationabile aux^ 
ilium J Jimili modo Jiat de auxiliisy de crvitate 
London. Et ad habendum Commune Conjilium 
regni de auxilio ajjidendo^ aliter quam in tribus 
cajibus pradiSiisf vel defcutagio qffidendoy fum- 
moneri faciemus Archiepifcopos^ Epifcopos^ Ab^ 
batesy Comites & Major es Barones Jigil/atim per 
litteras Nojirasy & praterea faciemus fummo-^ 
neri in generali per Viceccmites & Ballivos 
nojirosy omnes illos qui de nobis tencnt in Ca- 
pite ad certum diem^ fcilicet ad terminum qua^ 
draginta dierum ad minus y & ad certum locum^ 
& in omnibus litteris caufam illiiis fummonitio^ 
nis exprimemusy &c. This Claufe ef ad ha^ 
bendum Commune Conjilium regniy &c. is not 
warranted by the Capitula, but is an Addition/* 
and a plain Departure from the true Senfe of 
the Words Commune Conjilium regniy which was 
from the Time of William I. to the Time of 
K. "Jobny and in the Beginning of the Reign 
of Henry III, the name of the great Coun- 
cil, or Parliament as now called, and confifted 
of the fame Members as in the earlieft Time 
oi William I. and the Times before him, when 
there were no Tenants in Capite or Tenures ex- 
iting as a Branch of the national or govern- 
ing Policy of the Kingdom. Befides, it was 
an unneceflary, if a harmlefs Addition, the 
former Claufe being abfolute and complete, 
and agreeable to the Demands of the Barons ; 
fo that it is not to be fiippofed, or even ima- 
gined, that K. John's Declaration, in the 
Temper he then was, that he ^vould Tummon 

in 
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in generali all his Tenants in Capite, excluding 
or overlooking all other lii^eri homines rggniy 
was fatisfa<5lory to them, or that they ac- 
quiefced in fuch Reftriftien. None of the 
Monkifh Hiftorians of thofe Times, that I 
have met with, obferve any Difference be- 
tween the Capitula and the Charter of King 
yobn^ nor between the Charters of K. John 
and of Henry III. nor do they take Notice of 
any Difcontent upon Account of any Difference 
between them, but, on the contrary. Mat. 
^Paris confidently affirms, ^ that Carta utro-- 
rumqi regum in nullo inveniuntur dijjimiles : 
Yet it is plain, from the Difcord and Dif- 
content fubfifting during -this Reign, and what 
followed in the Times of Henry IIL and E^- 
ivarJ 1. that the Barons or liiferi homines regni 
were not eafy, till they were admitted to their 
Share or Footing in the Commune ConJUium^ 
which was at length obtained in the way of 
Reprefentation by Knights, Citizens, andBur- 
geffes chofen and authorized by them to meet 
and adt for them. The precife Time or 
Manner of this Regulation, or the Induce- 
ments to it, do not appear, the Hiflorians of 
thofe Times being filent, and the Records loft 
or deftroyed. It is however obfervable, that 
this Attempt of K. "John to introduce a kind 
of Reprefentation of all the liberi homines regni 
by his Tenants in Capite, tho' it did not take 
cffeft, fliews that a kind of Reprefentation, 
pr rather Reflriftion of the Commune Confiliumy 
was then thought of; and as a reafonable and 

Q proper 
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proper Reprefentation was no doubt a defirc- 
able Meafure to prevent tumultuary, confufed, 
and diforderly Councils, it can be no wonder 
that a proper Reprefentation was foon after 
eftablifhed. It appears by the Charter i H^n^ 
ry III. that the Capitula in priori Carta 
( Johannis) defcutagiis & auxiliis ajjidendis were 
among others qua gravia & dubitabilia vi^ 
debantur^ at that Time in fome Sort confider- 
ed, and for their Weight and Importance re- 
fpited to a fuller Council. Et tunc (fays the 
Charter) faciemus pkmjjime tarn de hiis quam 
de aliis quce occurrerint emendenda quce ad com- 
munem omnium utilitafem pertinuerint & pa^ 
cem &Jiatum nojirum & regni nojiri. Blackftone 
Mag. Carta 35, 36. And it does in fome 
Meafure appear, that the Confideration of 
them was not totally neglefted 9 Henry II L 
for tho* the Charter 9 Henry IIL is filent as to 
jiidsj yet in refpeft of Efcuage there is ^n ex- 
prefs Provifion, c. 37. that Scutagium de ccetero 
capiatur Jicut capi tempore regis Henrici avi 
nojlri confuevit. It does not indeed appear by 
the Charter 9 Henry III. that the Regulation 
or Reflricftion of the Commune Conjlium at- 
tempted by King 'John was at that Time 
confidered, there being no mention of the 
Commune Conjilium in that Charter; but, as 
the King was then young, and an Attempt 
to regulate or in any reiped: vary the Commune 
Con^liumy might upon that Account be thought 
premature and improper, we may reafonably 
fuppofe, that it was again refpited to the fiift 
Age of the King J for it is very certain, that 
4 the 
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the Reprefentation by Knights, Citiizens and 
Burgeffes took place fome time in this King's 
Reign, perhaps not many Years after his full 
Age ; for tho' the firft Summons of a Parlia^ 
ment (as now called, and probably fo called 
foon after this Regulation) that is now extant 
or has been hitherto found, was 49 Henry IIL 
[Clauf. 49 Henry III. dorf. 10, 11. Dugd. 
Summons. to Pari, i, 2, 3.) yet the Forrii of 
Summons feems to have been at that Time 
well digefted and known, and to have iflued 
upon an Eftablilliment of fome ftanding 5 for 
the Writs are not entered at large upon the 
Roll, as Originals or Precedents generally are^ 
but only Notes or Remembrances in the fol- 
lowing Words : * Item Mandatum eji Jingulis 
Vicecomitibus per Angliam quod venire faciant 
duos mtlites de legalioribus & difcretioriius mi-- 
litibus Jingulorum Comitatuum ad regem London^ 
in oSiabis prcediBis in forma fupradiSta. Item 
in forma prcediSfa fcribitur Civibus Ebor' Ci-* 
vibus Lincoln & cceteris Burgis Anglice 5 quod 
mittant in forma pradiSia duos de difcretiori^ 
bus & legalioribus & probioribus tarn m)ihus^ 
quam Burgenjibus fuis^ But be this as it 
might, it muft be obferved, that from the 
Tim^ of this Regulation, whenever it was^ w 
indeed from the Time of K. John^ we hear . 
nothing more of a Reprefentation by, or Re- 
jftridtion of the Commune Qmfilium to, the 
King's Tenants in Capites fo that we may 
reafonably conclude that all Difference^ upon 

♦ Du^d. Summons 3. 
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this Head were fatisfadtorily compbfed by this 
Regulation. 

But ftill there remained Caufe of Uneafinefs, 
becaufe the Capitula Baronum and Carta Johan-^ 
nis de auxiliis were totally difregarded during 
this Reign, and nothing was done to quiet 
the Minds of the People in refpeft of Aid 
until 25 Edward I. when all Jealoufies were 
filenced by the King's Confirmatio Cartarum 
under Seal, 5 Nov. 1297. and the Stat. 25 Ed- 
nvard\. which eiFedtually revived and inforced 
the Declaration in King John^ Charter, that 
no Aid fhould be impofed or taken but by 
Common AJfent de tut k roiaume. Vide Black-^ 
JioneMag. Carta^ %vo. f. 8q. St. 25 £. i . r. 5, 6* 

I would not trifle upoi) a Subjeft fo import- 
ant, yet I cannot help obferving from the 
Language of the old Statutes, la Commune j tote 
la Commune d' Engleterre, k Commonaltie^ tout 
k Comminalty, & Communaute de la terre^ Com^ 
munitas regni, Commen, Commen de tout le 
Rtyalme^ Commen ajfent, Commen accorde, &c. 
how tenacious and fond our Anceftors were of 
the Word CoMmune, and that the Commons 
and Commonalty of Great Britain retain and 
glory in it at this Day, 
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